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28th regime - A new optional EU-wide company statute to help SMEs

set-up, scale-up and prosper in the Internal Market

INTRODUCTION

BusinessEurope welcomes the European Commission’s consultation on the 28" regime
on company law, a project it has consistently been supportive of for decades. The aim
should be to enhance the opportunities of the internal market by offering another way for
companies to set up, scale up and operate within the internal market and, equally im-
portant, make them more able (and attractive) to access capital.

The 28™ regime should not be seen as a silver bullet. There is a myriad of problems that
companies face that need to be addressed, ranging from fragmentation (resulting from
incorrect transposition, gold plating but also by differences in interpretation), multiple and
diverse administrative requirements (from filing a document to opening a bank account)
in Member States in many cases not offering a digital option to be fulfilled, poor compli-
ance with the once-only principle or weak mutual recognition of skills and qualifications.
With the right features, this 28" regime initiative can be perfectly compatible and sup-
portive of other EU objectives, such as improving the overall framework conditions for
doing business, including simplification of the regulatory environment.

This paper builds on BusinessEurope Company Law Priorities, published in November
2024, reiterating our support for a 28" regime and on a recent BusinessEurope non-
paper on the 28™ regime. It contains our main priorities for this file as well as detailed
replies to the relevant questions in the Commission questionnaire.

Main elements to be considered in a future 28! regime initiative

BusinessEurope suggests that the Commission considers the following elements in the
conception of a 28" regime:

v The 28" regime should be seen as just one of the tools at the EU’s disposal to
foster competitiveness and Single Market integration. It should by no means be
seen as a cure to all problems companies face in the single market. It will be an
effort in combination with other EU measures, such as the ongoing simplification
exercise. The design and scope of a 28" regime must be evidence-based
and match the needs of businesses, and the initiative should focus on solving
concrete and well-identified problems. This will be key for the efforts to be worth-
while.
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It should be an optional company law instrument that comes in addition to
company law forms, open for businesses to choose and use, taking inspiration
and learnings from previous initiatives (Societas Europaea, Societas Privata Eu-
ropaea, Societas Unius Personae). It should not be meant to harmonise national
company law systems, and should avoid disruptive spill-over effects on local com-
pany law or corporate governance models in the Member States. Better access
to the Single Market should not come through increased regulation. This ap-
proach also allows a 28" regime initiative to remain compatible with the ongoing
European Commission simplification agenda.

It should be designed for the needs of start-ups, scale-ups and SMEs in gen-
eral, but should also be made available to all types of companies. It should
neither be limited to specific categories of companies, like innovative companies
(or any other category difficult to define), nor exclude certain forms or sizes of
companies.

National law references to be kept to a minimum. Otherwise, it would defeat
the purpose of having a 28" regime. This would be better achieved with a Regu-
lation form or ad minimum a Directive with a full harmonisation clause.

Eligible to be formed from scratch, also by natural persons (not only legal
persons, as is the case for the Societas Europaea).

The material scope of the initiative should be limited. For example, labour, insol-
vency, and tax matters should not be included in the future initiative.

The applicable law to 28th regime companies shall be determined by the place
of registration in combination with what is defined in the statutes and not by the
criteria of principal place of business/central administration in order to allow for
full use of the fundamental freedom of establishment.

Grant the possibility to transfer the company to any Member State, without
the need to dissolve or create a new legal person.

Be simple and easy to understand by entrepreneurs.

Rely on contractual freedom so that shareholders have the flexibility to design
the Instrument of Constitution/Articles of Association in the way that better meets
the needs of the company.

Include rules on facilitating/enabling efficient meetings of General Assem-
blies and Boards, e.g. digital meetings without hampering the ability of the com-
pany to decide the most appropriate framework for its meetings.

Have a low minimum entry capital requirement.

Allow for quick setting up and running of a company, including via online tools,
and on a ‘once only’ principle basis, to enhance the flexibility of the 28" regime.



EUROPE
| I

This is without prejudice to setting reasonable and proportionate safeguards
against circumvention.

v Include a template for articles of association (available in all the official lan-
guages of the European Union) without hampering the autonomy of the company
to decide the key features (beyond the minimum legal requirements) and define
relevant contractual deviations that most serve its needs, for example, on rules
covering the relationship between shareholders.

v Avoid duplicating ongoing EU law reforms, such as the current EU insolvency
framework reform that is in the last stages of adoption.

v' A cost/benefit analysis of all measures proposed is needed, and focus on
measures that are realistic and likely to have a positive impact. This will be key
to secure that the initiative remains compatible with the ongoing European Com-
mission simplification agenda.

. Barriers related to corporate law issues

2. Please indicate which of the issues below you consider as main barriers for
setting up, operating or closing down a company or attracting finance in the EU,
and to what extent:

Different national company law rules and company forms in Mem-
ber States, such as e.g. GmbH in Germany, SARL in France or
BV in Belgium

To a large ex-
tent

Lack of available information about company legal forms and/or
the procedure to set up companies in other Member States

To a large ex-
tent

Legal advice needed due to complexity related to different com-
pany legal forms and/or the procedure to set up companies in
other Member States

To a large ex-
tent

Difficulties related to cross-border groups i.e. to the expansion of
the company in other Member States through subsidiaries

To a moderate
extent

Lack of an “EU brand” for private companies

To a moderate
extent

Insufficient availability of digital tools and procedures related to
setting up of companies

To a moderate
extent

Insufficient availability of digital tools and procedures related to
operation of companies e.g. digital general meetings, online filing

To a moderate
extent

Lack of implementation of the “once only” principle (whereby
company needs to submit the information only once and infor-
mation is automatically shared between the authorities)

To a large ex-
tent

Divergent company law frameworks in Member States

To a large ex-
tent
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Please specify:

Small and medium-sized enterprises (SMEs), as well as start-ups and scale-ups, cur-
rently face significant barriers that prevent them from fully benefiting from the Euro-
pean Single Market. They encounter considerable legal challenges, increasing bu-
reaucracy, and market fragmentation. Export-oriented SMEs and start-ups need ac-
cess to the Single Market to offer innovative business models, grow, and scale. Large
companies and corporate groups also face difficulties accessing the Single Market due
to diverse legal requirements across the 27 Member States. For example, the estab-
lishment and management of subsidiaries must be handled differently depending on
the location and applicable legal system of each European country.

Some of the questions of this consultation are difficult to respond to, as the answers
will naturally differ between Member States and also between company types/sizes.
Although a 28" regime could be one way to facilitate business, it is key that the EU
continues focusing on improving the overall framework conditions for doing business
within the EU, which in turn is crucial to increasing the competitiveness of European
businesses.

Company law differs between Member States

Despite more than a dozen directives adopted in the last 50 years, company law in
the EU remains fragmented because of different national requirements. Here is a
non-exhaustive list of examples of areas within company law (for illustrative purposes
only) where the law differs between Member States. It does not mean that all these
aspects should be addressed by a 28" regime initiative. As mentioned, the initiative
should focus on solving concrete and well-identified problems, based on a cost/ben-
efit analysis. This will be crucial to securing that the initiative remains compatible with
the ongoing European Commission simplification agenda.

e Minimum capital (e.g. in Austria 10,000 EUR, in Romania 1 RON, in France
1 EUR, in Slovakia 5,000 EUR);

e Composition of corporate bodies (1-tier vs 2-tier systems or totally flexible);
o Liabilities and fiduciary duties of directors;
o Workers' involvement (e.g. co-determination);

e Where the company should be based (place of the real seat or place of the
registered office). Case law of the European Court of Justice has been
gradually clarifying the legal framework, including on European company
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forms’, in particular, questions on freedom of establishment. Nevertheless,
companies still face legal uncertainty when making choices on activities
beyond the borders of one Member State;

¢ Voting rights regimes or rules around (or inability to have) different share

classes;

o Differences in listing requirements;

e Conducting general meetings (Gas) and board meetings (e.g. lack of clarity

or divergences across Europe around online meetings of GA and Board);

¢ Minority shareholder protection;

o Differences in reporting rules targeting branches;

¢ Dividend payments and return of capital. Rules on share buybacks and

capital reductions vary;

o Extended procedures/time/hassle to complete certain stages of setting up

a company:

= In some Member States, it is required that all directors of the com-
pany are physically present to complete the process of registering
a company in order to publish it in the national official journal,

= Such a presence might be necessary when setting up a bank ac-
count, or a national fiscal number could be required if directors of
companies are from different Member States, with all the added
complications. A national fiscal number can also be required from
investors in some Member States for specific corporate operations,
such as capital increases;

= Setting up a company can vary substantially in the EU: in Czech
Republic and Slovakia, it takes up to 2 weeks; in Romania it takes
up to 3 working days; in Poland, 1-2 days; Estonia holds the world
record with 15 minutes and 33 second; in France depending on the
complexity of the company registration can take between 2-15
days.

There is already an existing 28th regime for big companies — the European
Company Statute (SE) — but it is very complex, expensive, and mostly
fitting big structures, i.e. not suitable for SMEs;

The EU has recently adopted a new initiative with Directive (EU) 2025/25
regarding further expanding and upgrading the use of digital tools and
processes in company law, but we are still waiting for its implementation. It

1 See some
jurispruden

relevant case law here: https://worker-participation.eu/european-court-justice-
ce-transfer-de-facto-company-head-offices.
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will take some time before any results in digitalisation of processes are vis-
ible.

Other types of challenges companies face

Some of the biggest problems when conducting cross-border activities in the EU lie
mainly outside company law. Here are some examples?:
o Divergences in corporate tax treatment related to company law (e.g., exit
taxes on cross-border mergers);

¢ Different national accounting rules (outside IFRS for listed companies) and
reporting obligations;

o Differences regarding employment law and social security framework;

o Weak mutual recognition of skills and qualifications;

e Lengthy and differing permitting practices;

¢ Divergent contractual and legal practices, fragmented product standards;

o Need intermediary bureaucratic steps such as legalisation, public notary,
authorisations and need for physical authentication in different areas;

e Fragmented rules on packaging, labelling and waste;

e Even in areas with EU harmonisation, there are different implementations
and/or different interpretations and enforcement, or Member State options
are allowed, causing EU fragmentation, e.g. in data protection and regu-
lated sectors;

¢ Intellectual property: fragmentation; complexity; lack of awareness and
lack of appropriate and well recognised means/methodologies for IP valu-
ation;

o Difficulty in attracting the right skilled personnel to scale up quickly;

¢ Difficulties around opening a bank account due to diverging laws in mem-
ber states: requirement that at least one person representing the company
legally (with liability) is domiciled in that Member State in order to be able
to open a bank account; requirement to file for a national individual fiscal
number; salary payments must be made from a local account;

e More difficulties in accessing finance in Europe: obtaining a bank loan can
vary significantly from member state to member state; also, the main inves-
tors in startups (venture capital funds and business angels) invest primarily

2 These challenges do not necessarily ned to be addressed by the 28 regime initiative.
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in the country where they operate, as they have a better knowledge of the
ecosystem and the company laws that apply?;

o Difficulty in obtaining capital from non-domestic investors. Some examples:

= Requirement to obtain a tax identification number (e.g. NIF in Por-
tugal), which implies going through a lengthy process.

= |n one Member State, if a non-domestic entity invests through lev-
eraging an existing debt and converting it into shares in a capital
increase, the commercial registry usually requests formal proof of
representation in the form of apostilled and translated powers of
attorney. This practice creates difficulties because the apostille and
translation process is time-consuming and costly.

= Need to have documents notarised, which requires physical pres-
ence.

= Lack of communication between the commercial registers of each
country where the branch can be required to submit the annual ac-
counts of the parent company.

Other parts of the world, like the US, are known to have more vibrant and faster-
growing startup landscapes, with more funding opportunities, larger markets and a
scale-up mindset with global expansion ambitions.

3. Given the existing barriers, how do you assess the costs for companies, includ-
ing innovative companies, start-ups and scale-ups, to set up, operate or close
down in the EU?

Administrative burden related to setting up High cost
Administrative burden related to operating High cost
Administrative burden related to closing down High cost
Hassle costs (such as unnecessary waiting time, delays, redun- High cost
dant legal provisions) of setting up

Hassle costs of operating High cost
Hassle costs of closing down High cost

Justification: The administrative burden and costs differ between Member States. In
some countries, these processes are well-functioning and rather quick, and in others,

3 France Digitale, “Non-paper: How can a 28th regime company status help young and innovative
companies to scale in Europe?”, page 5.
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they are very costly, time-consuming, and registration takes a long time. Also, the ad-
ministrative burdens and costs may differ between company types/sizes. Any new re-
gime should not impinge upon existing best practices in Member States where it is
easier to set up and conduct business.

4. Would establishing an EU-brand - including a distinct name and an abbreviation
- for 28th regime companies bring benefits?
Yes

To what extent would it bring the following benefits:

More start-ups would be created in Europe Do not know
Investors would be attracted to invest in the 28th regime compa- | To a large extent
nies
Other companies (suppliers, contractors etc.) from other Mem- To a large extent
ber States would be attracted to do business with the 28th re-
gime companies

Consumers would recognise the 28th regime company as an To a moderate
EU company and would buy more products and services from extent

such companies

Please explain:
An established EU brand for a company form that is also available online can help

build trust among consumers, investors and service buyers targeted by the company.

The ultimate aim of a 28th regime should be to facilitate the creation and setup of all
types of companies and facilitate operational management. The “once only” principle
must become a priority for companies in all European countries. However, it should
not be assumed, without further research and data, that there is a need to simply in-
crease the number of companies in Europe. What is truly needed is a streamlined
system that makes it easier and faster to start and operate businesses for those who
choose to do so. The benefits of an EU-brand will only materialise if the 28th regime
is well designed, which will help become more trusted among entrepreneurs, investors
and other stakeholders.

ll. Structure and the core elements of the 28th regime com-
panies

5. In your view, what would be an appropriate company type for the 28th regime
companies?
¢ Private limited liability company (a company legal form traditionally designed for
smaller companies, usually not able to offer shares to the public)
e Public limited liability company (a company legal form traditionally designed for
larger companies, companies listed on regulated markets are normally public
companies)
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e Other

Please explain:

The Company type for the 28" regime should be available for all types of companies.
Setting up and managing companies in different Member States causes high consult-
ing and cost burdens. These challenges affect not only start-ups and scale-ups or in-
novative companies but also other established businesses (e.g. Joint stock companies
or SAS) and corporate groups. Therefore, a 28" regime should be open to all inter-
ested companies in order to facilitate the cross-border set-up, management of the
company, potential scaling up, and the decision to go public or to issue securities.
Besides helping with European integration, this would also prevent companies from
being forced to change their legal form once they no longer meet the (yet to be defined)
criteria of an “innovative” company or have outgrown the start-up or scale-up phase.

We would warn against limiting the scope to so-called “innovative companies”, as this
does not constitute an established definition and may introduce further complexity and
confusion.

6. Who can set up a 28th regime company?
¢ Both entrepreneurs and groups of companies (both natural and legal persons)

7. How many shareholders should a 28th regime company have?
¢ Minimum one shareholder
e Other option

8. How can 28th regime companies be set up?
¢ By creating a new 28th regime company “from scratch” (new companies)
e By converting an existing company into a 28th regime company

Please explain:

One of the difficulties of the Societas Europaea is that it cannot be created ab initio or
from scratch. The 28" regime should overcome this problem.

Existing companies could become 28th regime companies through:
e adomestic conversion
e across-border conversion according to existing EU rules

9. Should the 28th regime companies:
e be allowed to have the registered office and the central administration (head of-
fice) in different Member States?

10. In your view, which requirements for minimum share capital should apply to
the 28th regime companies?
e Other
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Please explain:

We support the idea of establishing a low minimum share capital threshold in order to
ensure trust in the legal framework. The minimum capital should be set to a small
amount so as not to act as a deterrent factor for entrepreneurs. Creditor protection
must be balanced with the goal of creating a flexible, adaptable, and low-in-bureau-
cracy company form. However, it could be useful to set the capital requirement as an
organisational rule rather than a means of protecting third parties. For example, the
obligation to allocate a specific percentage of annual profits to the company’s legal
reserve should only apply until the minimum capital required under national law is
reached.

11. Please indicate to what extent you agree or disagree with the following
statements about minimum capital requirement:

Minimum capital requirement creates an administrative burden for Agree
companies due to the formal process related to contributions
Minimum capital is considered by creditors as a necessary protection | Neutral

Minimum capital contribution demonstrates shareholders’ commit- Neutral
ment to their business project

As the amount of the minimum capital is not related to companies’ Neutral
size and activity, it is not suited to their real needs

Other

Please explain:
A lower capital investment does not necessarily demonstrate less commitment of

shareholders to the business project. The aim of the 28™ regime should be a company
form accessible to all, including to young entrepreneurs with more limited resources.
IP is a strong asset that start-ups have within their assets that can largely be more
valuable than a reasonably high minimum capital for smaller structures.

12. If minimum capital is set at a low amount or not required for the 28th regime
companies, should other safeguards be provided for creditors?:
Yes

Please indicate to what extent you agree or disagree that the following safeguards
should be provided for creditors of the 28th regime companies:

| Other safeguards | Agree |

Too many detailed requirements in the 28" regime around safeguards will contradict
the goal of a simplified system. Many safeguards can already be found and are being
further developed (for all types of companies) in other areas of EU law, such as insol-
vency, tax and accounting. Transparent reporting will also help companies build trust
among their stakeholders and discourage unlawful behaviour by rogue traders.
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13. In your opinion, should the 28th regime company be subject to existing na-
tional rules (where those exist) on employee participation in the same way as other
companies registered in the same Member States?

Yes.

Please explain your answer:
The 28" regime should not provide for separate provisions on labour law, includ-

ing on co-determination/employee participation. Competence for these matters funda-
mentally lies with the Member States. An extension of the 28" regime into such areas
would not only result in complex approval requirements in the Council (unanimity in
the case of applying the so-called flexibility clause pursuant to Article 352 TFEU, as
well as special conditions under Article 153 TFEU if core areas of labour law or co-
determination are affected), but would also lead to protracted negotiations similar to
those in the past, e.g. surrounding the Societas Europaea (SE). Other previous initia-
tives, such as the Societas Privata Europaea (SPE) or the Societas Unius Personae
(SUP), have already failed due to concerns relating to co-determination/employee par-
ticipation.

14. Do you consider that the 28th regime companies should be able to carry out
cross-border conversions, divisions or mergers in accordance with existing rules
on companies’ cross-border mobility (Directive (EU) 2019/2121)?

Yes.

lll. Simple, flexible and fast procedures and rules for 28th
regime Companies

15. Do you consider that all tools and processes for the 28th regime companies
should be fully digital, without paper-based alternatives?

¢ No - all procedures should be online, but a paper-based / offline option should be
available in parallel.

16. In your opinion, what are the main barriers that make it difficult to set up pri-
vate limited liability companies fully online, including related formalities, in the
EU?

The EU rules on fully online setting up of companies are not im- Strongly Agree
plemented fully / correctly
Companies are not aware of the existing rules and possibilities to | Agree
set up a private limited liability company fully online

Technical solutions are not user friendly and do not function Agree
properly

It is not possible to carry out all the steps for the formation of a Agree
company fully online

It is not possible to carry out all the steps for the formation of a Agree

company without the involvement of intermediaries

11
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It is not possible to carry out all the steps for the formation of a Agree
company in English
The process to form a company takes too long Strongly agree

It is burdensome/time-consuming to have to submit company in- | Agree
formation separately to other authorities than the business regis-
ters (e.g. for tax purposes)

Other barriers

It should be noted that these barriers differ between Member States. In some coun-
tries, these processes are well functioning and rather quick and in others, they are
very costly, time-consuming, and registration takes a long time.

Please explain which steps cannot be carried out without the involvement of intermedi-
aries:

Formalising certain company decisions in certain Member States requires notarised
deeds, in-person ID checks, and depositing share capital at a local bank.

Please explain which steps would be most important to have in English:

It would be important for the steps of the company formation and operation (changes
to management, articles, corporate actions, etc) to be available in the language of
entrepreneurs, i.e. in official EU languages.

Also, it would be important to have in English the deed of Incorporation, shareholder
KYC forms and Tax/VAT registration screens.

Why does the process to form a company take too long?
e due to the time needed by business registers to complete company registration
e due to the involvement of intermediaries such as notaries
o for other reasons

17. In your opinion, would the following digital tools and solutions contribute to
a fast and efficient setting up of 28th regime companies and to what extent?

Providing a single access point/single interface/one-stop-shop to To a large ex-
register the 28th regime companies in the EU tent
Introducing a single, harmonised registration form for the 28th re- To a large ex-
gime tent

Companies Ensuring that the information submitted by the 28th re- | To a large ex-
gime companies for registration is shared with other authorities rel- | tent
evant for the registration (once only principle)

Other digital tools and solutions To a large ex-
tent

12
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18. Based on your experience, are there still issues regarding electronic identifi-
cation of persons when setting up a company online or carrying out other online
procedures by companies in another Member State

e Problems related to the recognition and/or acceptance of the electronic identifi-
cation

e Lack of clarity and guidance on the use of electronic identification in company
registration and filing procedures

e Technical problems when using electronic identification

¢ Limited availability of electronic identification solutions

19. Based on your experience, what are the remaining problems regarding the use
of electronic signatures when setting up a company or carrying out other online
procedures by companies in another Member State?

e Problems related to the recognition and/or acceptance of the electronic signa-
tures

o Costs associated with obtaining and using electronic signatures

e Technical problems when using electronic signatures

e Limited availability of electronic signature solutions

Further issues identified include: lack of compatibility between different electronic sig-
nature platforms and software; uncertainties regarding the legal validity and enforcea-
bility of electronic signatures in cross-border transactions.

21. In your view, what would be the most appropriate approach for 28th regime
companies?

e A standardised template of the Instrument of Constitution / Articles of As-
sociation should be optional for 28th regime companies: founders could
choose between a standardised template of Articles of Association or tailor-made
Articles of Association when they register 28th regime companies based on their
specific needs.

22. Given that there is a trade-off between the use of a standardised template of
Instrument of Constitution / Articles of Association, which can ensure faster set-
up, and flexibility, which one do you consider more important?

e Allow founders flexibility to tailor their Instrument of Constitution / Articles
of Association to their specific needs, even if this can result in longer registration
times and lack of uniform Instrument of Constitution / Articles of Association
across the EU.

23. To what extent do the following issues cause practical difficulties when
companies want to amend their Instrument of Constitution / Articles of Associa-
tion?

13
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Challenges with the identification of shareholders from other Mem- | To a large ex-
ber States or third countries in online general meetings tent

Limited acceptance of electronic signatures across jurisdictions (ei- | To a large ex-

ther from Member States or third countries) tent
The adoption of amendments takes too long due to the involve- To a large ex-
ment of intermediaries to process those tent
The adoption of amendments takes too long due to other formali- To a large ex-
ties tent

Lack of clarity about the applicable legal framework governing the | To a large ex-
procedure to amend the Instrument of Constitution / Articles of As- | tent
sociation (e.g. about required steps, authorities or intermediaries
involved, and the timeline for approval and registration)

24. In your opinion, do companies currently face problems to hold meetings
online?

Yes

Please explain:

National systems have either no clear rules or divergent rules on the issue of conduct-
ing online meetings. Legal frameworks should not focus so much on the format of
shareholder meetings and board meetings (physical, online or hybrid), but should fo-
cus on the possibility to duly exercise shareholder rights and on the conduct of effec-
tive meetings/decisions. Legislation should remain flexible in terms of the meeting for-
mat and should leave it for the companies (via articles of association or board deci-
sions, as applicable) to decide what form best suits the needs of the specific company
and its shareholder base.

25. In your opinion, how should the shareholders and directors be able to partici-
pate and vote in the company meetings:

Shareholder participation and voting in general meetings Other*
Directors’ participation and voting in the board of director’'s meet- Other*
ings

Please explain your answer:

Companies should have the possibility to opt for online or hybrid mode if they wish to.
It is important that the 28™ regime initiative grants them this right to choose, which
respects the company’s needed freedom to determine, e.g. in its bylaws, how meet-
ings should be conducted. Some guiding principles/recommendations could be de-
fined in case of vote by correspondence:

¢ Reliable identification of participants in teleconference meetings.

e Accurate details of participation and broadcast procedures in meeting no-

tices.

14
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e Compliance with deadlines for making recordings of meetings available on
the company's website/intranet or other support.

26. How should the rules about the format of the general meetings or meetings of
the board of directors of the 28th regime companies (i.e. whether they are virtual,
in person, or in hybrid mode) be defined?

e The 28th regime companies should be able to decide on the format of the general
meetings and meetings of the board of directors in their Articles of Association.

27. Do you believe that technologies like Distributed Ledger Technology (such as
blockchain) could support 28th regime companies in improving key corporate
functions, such as share issuance, transfer and trading of shares or decision-mak-
ing processes?

Yes.

IV. Attracting investment to 28th regime companies

31. Should directors of the 28th regime companies be authorised - either by the
general meeting of shareholders or through the articles of association - to negoti-
ate and implement private equity investment agreements such as the US SAFEs
or the French BSA AIR?

From the outset, we agree that some of the choices on the design of a 28th company
form also have consequences for the ability of companies to attract debt or equity
investments. However, the challenges related to attracting finance for companies in
the EU (Chapter 4 of this consultation) are a separate, very complex issue, which is
generally better dealt with in the Savings and Investment Union initiative, which is more
focused on this particular issue.

On the above questions, the answer is yes, but under certain circumstances, prefera-
bly in the shareholders’ general meeting.

33. Should the 28th regime companies be able to issue multiple classes of shares?
Yes

38. Do you consider that the proposal should include provisions to facilitate the
eventual access of a 28th regime company to regulated markets as the company
grows?

Yes

15
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V. Other issues

Insolvency

39. Beyond the existing Restructuring and Insolvency Directive and the proposal
for Insolvency Directive currently in the negotiations, what are the main obstacles
related to insolvency for companies, especially when they do business in more
than one EU country?

NO. Insolvency should be addressed outside the scope of the 28th regime. The 28th
regime should avoid duplicating ongoing EU law reforms, such as the current EU in-
solvency framework reform that is in the last stages of adoption. It would be advisable
to wait for its implementation before taking further steps.

Taxation

41. Are there any potential tax measures, including tax incentives, that you would
consider helpful to support the future 28th regime’s goal of allowing start-ups and
scale-ups to develop in the EU? Please explain:

NO. Taxation should remain outside the scope of the 28th regime. As a core compe-
tence of Member States, any EU-level intervention in taxation must be approached
with caution and only where it demonstrably simplifies the existing framework, sup-
ports economic growth, and accelerates innovation in strategic sectors driving the dig-
ital and green transitions. New tax measures should be strictly voluntary, allowing busi-
nesses to decide if participation is beneficial.

Employment

42) What are the main obstacles related to employment for companies, especially
when they do business in more than one EU country and employ people in various
Member States? Please explain (1500 characters max):

Here are a few identified obstacles related to employment for companies:

e High administrative and compliance costs, due to different legal frameworks
and reporting requirements; What is legal in one country may be illegal in an-
other. Limited knowledge of foreign rules makes cross-border establishment
less attractive, as the necessary expertise is often costly or difficult to access.

e When employees temporarily move across borders, secondment rules and
registration requirements add administrative burdens.

e Social security regulation also creates uncertainty. Businesses often struggle

to understand the costs of cross-border operations, and Member States should
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clarify these costs. Obtaining A1 certificates for employees who frequently
travel across borders is also burdensome, and it has a too short duration.

e Language barriers and the need for local HR expertise;

e Complex social security coordination;

o Differences in the recognition of professional qualifications and varying ap-
proaches to employee data protection (GDPR implementation).

These challenges are not limited to start-ups and scale-ups but affect all companies.
However, we would caution against including labour law provisions in the 28" regime.

43. Are there any potential employment related measures that you would consider
helpful to support the future 28th regime’s goal of allowing start-ups and scale-
ups to develop in the EU? Please explain:

NO. The 28th regime must be pragmatic and specifically aimed at helping young com-
panies gain access to capital, grow more quickly, and operate in the internal market
without unnecessary obstacles. It is therefore crucial that this framework does not in-
troduce new and separate rules on labour law. On the one hand, the EU has only
limited competences in this area; on the other hand, a separate labour law would lead
to protracted negotiations, as was already the case in the discussions on establishing
the Societas Europaea (SE). Moreover, Article 8 of Regulation 593/2008 on the law
applicable to contractual obligations (Rome I) already provides a rule that allows the
relevant national labour law to be determined in cross-border cases.

Employee Stock Options (ESOs)

46. In your view, which companies would most need rules to facilitate the use of
employee stock options or similar equity-based instruments for their development
across the EU?

X Startup companies

X Scaleup companies

X Innovative companies

X Other

The principle of enabling the possibility of employee stock options (ESOs) and corre-
sponding incentives of employee participation (e.g. Employee Stock Ownership Plans)
at national level for all types of companies is welcome, but we are not calling for de-

tailed rules to be included in the future initiative.
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48. In the context of EU initiatives to support innovative startups and scale-ups,
do you believe that solutions such as steward ownership models and asset lock
mechanism are needed?

We have strong reservations about including provisions on stewardship models and
asset lock in the 28™ regime initiative. The reasons are:
o Hostile takeovers that impair competition efficiency are mainly regulated and
restricted by merger control rules.
e |tis not guaranteed that asset lock can prevent such take-overs.
e There is a lack of control mechanisms to ensure compliance with asset lock.
e It can, in some circumstances, be prone to abuse.
e Assetlock and the associated prohibition of inheritance or transfer of company
shares violate the principles of private autonomy and freedom of association.

e These are not typical features to include in the regulation of for-profit company
forms.

In case the future initiative covers these areas, it should be in the form of an option
(no mandatory requirement).

Towards a ‘European business code’

49. In your opinion, would the development of a European Business Code be ben-
eficial for companies operating in the Single Market?
Other opinion

The European Business Code project would take a long time to be completed, and
would be a difficult exercise from different perspectives (e.g. nature and extent of the
instrument, EU competences, areas to cover, entrenched national legal traditions).
BusinessEurope is ready to contribute to an informed reflection on the idea, but as an
independent exercise and not be included in the 28" regime process. The focus now
should be on the 28" regime.

Additional information

50. Is there anything else that you would like to share about the problems
companies face (e.g. handling of intellectual property rights)?

Research shows that companies that own intellectual property rights generate higher
revenues per employee, create more employment and pay higher wages than their
counterparts without an IP portfolio.* In short, these companies are bigger and more

valuable than non-IP owning firms. The European Patent Office (EPO) and the EU IP

4 See the joint EPO-EUIPO study on “Intellectual Property Rights and Firm Performance in the European
Union".
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Agency (EUIPO) both conduct research that contains data across the different IPR
categories (e.g. patents, trademarks, and designs) that shows the importance of tap-
ping further into the potential of IP in the EU. IP is still underutilised and unknown by
many SMEs in the EU due to lack of awareness, complexity or lack of harmonisation
of the EU IP system. Copyright law, for example, remains fragmented across Member
States. There is also a lack of reliable and accepted instruments (methodologies) to
perform an appropriate IP valuation to be able to value their assets to make them more
attractive to investors. In certain cases, IP can be a multiple times more valuable asset
than the 1,000s of euros registered as the company’s minimum capital. The 28" re-
gime will likely not be able to address the issues faced in IP in Europe, but it could be
a good way to bring further awareness to these matters. (See here the Busi-
nessEurope IP priorities.)

k%
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