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INTRODUCTION

In 2023 the European Commission introduced mandatory competitiveness checks in impact
assessments accompanying all of its legislative proposals. BusinessEurope has taken a look at
selected competitiveness checks (see annex] to assess their quality', as a pilot project. We analysed
the competitiveness checks in impacts assessments of:

> Proposal amending the European Works Council Directive

> Regulation establishing an EU Talent Pool

> Proposal for a Regulation on combating late payment in commercial transactions
>

Proposal amending the Combined Transport Directive

In summary, the results of the benchmarking show:

>  European Works Council Directive: poor competitiveness check (insufficient assessment of the
impacts on capacity to innovate and on international competitiveness with zero impact claimed)

> EU Talent Pool Regulation: good quality overall

> Late Payments Directive: quality (insufficient assessment of impacts on cost and price
competitiveness and on international competitiveness)

> Combined Transport Directive: quality (insufficient assessment of the impact on
international competitiveness with zero impact claimed)

' BusinessEurope’s own assessment of the Commission’s competitiveness checks, presented in: (-] poor, (0] average, and
(+) good basis for understanding the impact on competitiveness.
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BusinessEurope does not challenge the methodology and the four criteria used in competitiveness
checks: i) cost and price competitiveness, ii] capacity to innovate, iii) international competitiveness,
and iv) SME competitiveness. However, the quality of applying these criteria is still low. It is noteworthy
that the recurrent flaws are related to assessment of impacts on a) international competitiveness
and b) capacity to innovate. It appears likely that competitiveness checks are largely conducted in
silos of the Commission services and that there is a lack of the link to or cooperation with other
Directorate-Generals (DGs) relevant for assessment under the established criteria.

OUR KEY RECOMMENDATIONS ON THE BASIS OF THIS ANALYSIS ARE:

> Significantly improve the analysis of impacts on international competitiveness and capacity to
innovate.

> Establish a much stronger inter-service cooperation when applying the competitiveness check
in impact assessments, so that the process does not become a “tick-the-box” exercise without
a meaningful analysis.

Engage more with stakeholders (market players] in the phase of conducting competitiveness
checks to aid data collection, especially when applying more challenging criteria (such as
international competitiveness).

A. EUROPEAN WORKS COUNCIL DIRECTIVE
([EWCs DIRECTIVE)

When applying the competitiveness check, has the Commission used all the competitiveness
check tools?

e (0) Costand price competitiveness: The Commission assesses the cost and price competitiveness
inanarrow way. Itis true that the Commission’s EWCs proposal has limited direct cost impacts for
the large companies in scope [more than 1000 workers). The main issue with the competitiveness
check methodology followed by the Commission for its EWCs proposal appears to be the lack of
appropriate consideration of external competitiveness related concerns, such as the deterrence
of foreign investment and the weaker competitive position of European companies within the
scope of the EWC Directive compared to competitors from third countries.

e (-] Capacity to innovate: The Commission assesses that this is not relevant for amending the
EWCs directive impact assessment, but the potential risk of trade secret leaks could have an
indirect impact on innovation.

e (-) International competitiveness: This is the weakest point for the competitiveness check. The
Commission assessed these impacts to be null. Companies are concerned that the proposed
change in the Commission’s proposal for the consultation requirements which would enable the
European Works Council to express an opinion before the company adopts its decision, and that
such an opinion should be the subject of a reasoned written response from management before
the latter adopts its decision could delay important decisions at a time when companies often
need to react quickly given the fast changes in the economic environment.
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e (0) SME competitiveness: SMEs not in scope of EWCs directive.
Are certain elements in the competitiveness check prevailing/insufficiently covered?

e Elements regarding international competitiveness are insufficiently covered, see above.

Are there any quantifications of impacts that are obviously missing?

e The assessment of costs related to a new requirement for a written reasoned reply by
management appear to not have been appropriately estimated/measured. The Commission
referred in this respect to an ICF preparatory study published in 2023, but this study also appears
not to have conducted an appropriate impact assessment of the costs relating to this proposed
new requirement.

What is the overall assessment of the competitiveness check - good, average, poor - as a basis for
understanding the impact on competitiveness?

e The competitiveness check provides a poor basis, with two main flaws: 1) insufficient
consideration of companies’ international competitiveness related concerns, and 2] lack of
appropriate estimation/measurement of written reasoned reply related costs and implications
for company decision-making.

RECOMMENDATION:

> The competitiveness check undertaken by the Commission can significantly be improved by
properly taking into account and assessing the proposal's negative effects on undertakings’
international competitiveness (see above).

However, the key international competitiveness related concerns have more to do with the
European Parliament’s main proposals, i.e. risks of administrative or judicialinjunctionsimposing
on companies to freeze or delay decision making, leading to disproportionate penalties. The
competitiveness check methodology therefore should be brought forward by the Commission as
a common commitment in impact assessments on substantive amendments by co-legislators
as part of the Inter-Institutional Agreement on Better Law-Making to make sure that the EP will
in the future also be bound by it as part of its own legislative work.
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B. EUTALENT POOL REGULATION

When applying the competitiveness check, has the Commission used all the competitiveness
check tools?

e [(+) Cost and price competitiveness: Looking beyond start-up costs, which would mainly be
covered by the Commission, and with some costs for Member States, the Talent Pool should
lead to a more cost (and time) efficient way of conducting international recruitment. The
assessment refers to “opportunity costs” when comparing the benefits of using the Talent Pool
for international recruitment against the traditional recruitment procedures (i.e., business as
usual). For employers, the opportunity cost lies in the potential gain in turnover (or productivity),
while for TCNs it relates to the potential gain in wages, that could be achieved when going through
a more expedient process via the Talent Pool, rather than following normal procedures. The
Talent Pool is also considered to increase GDP because of an additional number of third country
nationals working in the EU. This would also result in additional fiscal contributions.

e (+) Capacity to innovate: The Commission rightly assesses that the Talent Pool is expected to
have a positive impact on capacity to innovate via additional recruitment of workers from third
countries, addressing labour and skills shortages of experienced employers.

e (+) International competitiveness: in terms of the EU’s ability to attract more skilled third country
nationals through the Talent Pool, the competitiveness check covers this aspect.

e [(+) SME competitiveness: in terms of the ability of SMEs to expand their recruitment horizons and
to widen the pool from which they recruit, the issue is addressed.

Are certain elements in the competitiveness check prevailing/insufficiently covered?

e Thereis good recognition of the gains that employers can derive from the EU Talent Pool in terms
of a targeted and facilitated approach to international recruitment and helping to address labour
and skills shortages in this complementary way.

e The competitiveness check focuses on the potential added value of the Talent Pool in the green,
ICT and health care sectors, without looking at a broader range of sectors.

Are there any quantifications of impacts that are obviously missing?

e The competitiveness check refers to some general information about the nature of labour and
skills shortages in the EU, without actually forecasting how many people the Talent Pool could
attract. However, as demand varies from country to country and individual Member States decide
on the volume of admissions, it could be a challenge to fill these gaps in the quantitative data.

e Moreover, reference could potentially be made to advances in improving the understanding, and
possibly recognition, of third country qualifications as a consequence of setting up the Talent Pool.
Better recognition fosters migration/mobility and job matching - contributing to productivity,
innovation etc.
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What is the overall assessment of the competitiveness check - good, average, poor - as a basis for
understanding the impact on competitiveness?

e The competitiveness check provides a broadly relevant and good basis to understand the
competitiveness impacts of the proposal, looking specifically at the annex on the check in the
impact assessment. Perhaps one element is that the competitiveness check analysis specifically
highlights the potential added value of the Talent Pool in the green, ICT and health care sectors
in view of widespread labour shortages in these sectors. However, the Commission narrative is
now much closer to that of the business community that shortages are widespread across all
sectors at the moment.

RECOMMENDATION:

> Considering the above, and to ensure a more comprehensive assessment of impacts on
competitiveness and competitiveness gains from the EU Talent Pool, it's important to look at the
wider role of the Pool in addressing shortages across a broader range of sectors.

C. LATE PAYMENTS DIRECTIVE

When applying the competitiveness check, has the Commission used all the competitiveness
check tools?

e (-] Cost and price competitiveness: In its assessment the Commission does not consider the
business reality in which companies operate, including negotiations companies make in mutual
interest, such as agreed long payment terms. While it is true that shorter payment terms could
lead to more cash flow, this is not a zero-sum game. The main issue with the competitiveness
check appears to be the lack of appropriate consideration of the negotiating parameters in B2B
relations/negotiations.

e (0] Capacity to innovate: While it is fair to consider that more cash flow could support investment
innovation by SMEs, a link between the two is based on assumptions and there is no quantification
on innovation.

e (-) International competitiveness: The Commission assessed this impact to be null. In reality,
for EU suppliers or buyers operating outside the EU, a potential challenge of the proposed
Regulation regards their competitiveness in relation to the rest of the world. As a trend seems
to exist that payment terms are typically longer in an internationally competitive environment,
restricting payment terms as a negotiating element might lead to a competitive disadvantage for
EU companies. While the |IA states that many EU partner countries have similar legislation to the
EU proposal, others (which account for a relevant share of EU import-export) have been showing
a trend of using (longer) payment terms as a competitive tool.

e (0) SME competitiveness: SMEs might benefit more from this proposal compared to larger
companies, however, the IA is weak in considering the business environment companies
operate in and assumes the proposal will fully benefit SMEs, without exploring any unintended
consequences.
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Are certain elements in the competitiveness check prevailing/insufficiently covered?

e The part on international competitiveness is more broadly developed [i.e. 4 paragraphs vs 1
paragraph for the 3 other points), even though this is not really the main issue on competitiveness
regarding Late Payment.

e Moreover, there is the assumption that with the new proposal every business will pay on time,
allowing others to pay themselves on time. It misses the fact that not all companies will in reality
pay on time, meaning increased borrowing costs that creditors expecting these payments will
have to face as they will have themselves to pay on time other creditors.

Are there any quantifications of impacts that are obviously missing?

e Part 413 (cost competitiveness) covers financial liquidity and cost of funding. The explanatory
part is a bit unclear and not very straightforward.

e As explained above, there is the assumption that with this new proposal every business will now
pay on time, allowing others to do the same. It misses the fact that such proposal is unlikely to
solve the issue. The Commission’s assessment thus fails to quantify the costs that would arise if
not all companies pay on time, which leads to increased borrowing costs that creditors expecting
these payments will have to face as they will have themselves to pay more swiftly other creditors.

e Moreover, the competitiveness check lacks a quantification of innovation.

What is the overall assessment of the competitiveness check - good, average, poor - as a basis for
understanding the impact on competitiveness?

J It follows the structure and instructions
of the better regulation toolbox. All the elements were taken into account and the synthetic
assessment explains the table. However, the competitiveness check is weak in considering
the business reality in which companies operate, especially when it comes to price and cost
competitiveness as well as international and SME competitiveness.

RECOMMENDATION:

> In assessing the cost and price competitiveness of the proposal, the Commission should
take due account of the business reality in which companies operate, including negotiations

companies make in mutual interest as well as agreed long payment terms in B2B relations.
Any unintended consequences stemming from the proposal should be explored. Moreover, the
international competitiveness dimension can be improved by looking closely at payment terms
in an internationally competitive environment, as described above.
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D. COMBINED TRANSPORT DIRECTIVE (CTD)

When applying the competitiveness check, has the Commission used all the competitiveness
check tools?

¢ (0) Costand price competitiveness: The Commission rightly assesses that the revised CTD makes
intermodal transport operations more price competitive vis-a-vis road only transport, since more
operations are eligible for support and the level and types of support available have increased.
The envisaged 10% target of reduction in total costs of combined transport (CT) operations,
to be achieved by Member States within 7,5 years, will contribute to make shorter operations
economically competitive with road-only transport. However, potential administrative burdens or
compliance costs for companies resulting from the proof of eligibility via eFTI platforms are not
looked at.

e (-) International competitiveness: According to the Commission, the CTD revision has no impact
on international competitiveness. While it is true that the legal framework applies strictly to
operations within the EU, it enhances the scope to cover all intra-EU operations, including the
EU part of international operations with third countries. Support could thus target operations
starting or ending outside the Union, or both, and benefit operators or undertakings that are not
necessarily EU based.

e (+) Capacity to innovate: The Commission rightly assesses that there is limited, but positive
impact on the capacity to innovate. The objective to make intermodal transport more competitive,
as well as support for the upgrade or uptake of relevant technologies by Member States may
trigger innovation and investment into new technologies.

e (0) SME competitiveness: As SMEs represent a large amount of companies operating in the
transportand intermodal market, the Commission’s analysis of the cost and price competitiveness
applies to a large extent also to SMEs. Again, potential administrative burdens or compliance
costs, which could especially discourage SMEs from using intermodal transport, have not been
examined by the Commission.

Are certain elements in the competitiveness check prevailing/insufficiently covered?

e Apart from international competitiveness, all the dimensions of competitiveness are broadly
(however not always sufficiently) covered and the main arguments somehow looked at. The
general impact on the competitiveness of intermodal transport, modal shift and GDP is further
explained in another section of the impact assessment (section 6.1.1), as is the impact on SMEs
(section 6.1.5 and annex 13).

e While the competitiveness check does not assess the implications of the 10% support for users
of the transport sector by giving direct estimates on price increase/decrease, it provides new
break-even distances stemming from the 10% support for all intermodal combinations [rail,
inland waterways and short sea shipping).

e The CTD sets a target of 40% reduction of external costs compared to alternative unimodal road
transportto determine the eligibility for support for CT operations. However, in its competitiveness
check, the Commission does not examine any impact deriving from providing data (on external
costs) to prove thatatransport operation qualifies as CT. Such a proof of eligibility might counteract
the intended 10% reduction in total costs by increasing compliance costs for operators.
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Are there any quantifications of impacts that are obviously missing?

e While the price and cost competitiveness related to the different types of support (operational,
technological upgrade or regulatory support measures) is examined, the Commission did not
analyse any impact regarding additional administrative burdens or compliance costs for the
undertakings concerned which may derive from the proof of eligibility via the mandatory use of
electronic freight transport information (eFTI) platforms. While no other proof or documents can
be requested at road-side checks, which is a positive development, the proof of eligibility via eFTI
platforms requires additional data (on external costs) from transport organiser/shippers. There
might be a challenge of data availability, however, as eFTl platforms are not yet available, the
impact of such platforms on day-to-day operations and planning (potential need for additional
staff, speed of the decision regarding the qualification of an intermodal transport as combined
transport operations, etc.) is difficult to assess for operators.

e Although the competitiveness check states that the proposal has limited, but positive impact on
capacity to innovate, it lacks any quantification of such an impact.

e Moreover, the Commission did not examine the medium-and long-term impact of its 40% external
cost approach on the competitiveness of intermodal transport operations. The competitiveness
check does not assess the risks of exclusion of parts of existing CT operations from eligibility of
support schemes as the increasing decarbonisation of road freight transport over the next few
years, especially over shorter distances, will make it more difficult for CT operations to effectively
achieve a 40% reduction compared to decarbonised unimodal road transport. The Commission
fails to examine how this will impact the competitiveness of intermodal transport operations in
the long-term, including cost implications on operators and impact on achieving the 40% target.

What is the overall assessment of the competitiveness check - good, average, poor - as a basis for
understanding the impact on competitiveness?

J to understand the impact on competitive-
ness, especially of the different support measures, and follows the broad structure of the diffe-
rent better regulation tools and dimensions of competitiveness. However, the competitiveness
check overlooks some important aspects, such as administrative burdens and/or compliance
costs and long-term competitiveness of intermodal transport operations.

RECOMMENDATION:

In its competitiveness check, the Commission should examine any impact on the cost and
price competitiveness of companies deriving from providing data (on external costs) in order
to prove that a transport operation qualifies as combined transport. The proof of compliance
(via eFTI platforms) may lead to additional administrative burdens or compliance costs for the
undertakings organising intermodal transport operations.

The lack of implementation of relevant legal frameworks (e.g. eFTI platforms) at the time of
drafting of the proposal could affect the quality of the competitiveness check.
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ANNEX: COMMISSION COMPETITIVENESS
CHECKS AS INCLUDED IN THE IAs

A. PROPOSAL AMENDING THE EUROPEAN WORKS COUNCIL DIRECTIVE

Dimensions of

Competitiveness

Impact of the initiative

(++/+/0/-/--/n.a.)

References to sub-sections of
the main report or annexes

Section 6 of the main report and

Cost and price competitiveness |0 Annex 12
: . Section 6 of the main report and
International competitiveness |0
Annex 12
. . Section 6 of the main report and
Capacity to innovate 0 Annex 12
SME competitiveness A Section 6 of the main report and

Annex 12

Source: Commission staff working document, Impact Assessment Report, accompanying the document Proposal for a Directive

of the European Parliament and of the Council amending Directive 2009/38/EC as regards the establishment and functioning of

European Works Councils and the effective enforcement of transnational information and consultation rights SWD[2024] 10 final

[link)

B. REGULATION ESTABLISHING AN EU TALENT POOL

Dimensions of

Competitiveness

Impact of the initiative

References to sub-sections of
the main report or annexes

Cost and price competitiveness |0 n.a
International competitiveness |0 n.a
Capacity to innovate + n.a
SME competitiveness ++ SME test Annex

Source: Commission staff working document, Impact Assessment Report, accompanying the document Proposal for a Regulation
of the European Parliament and the Council establishing an EU Talent Pool SWD(2023) 717 final (link]
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=comnat%3ASWD_2024_0010_FIN
https://home-affairs.ec.europa.eu/document/download/8492558e-f28f-432b-be55-25a622abc82b_en?filename=Regulation%20establishing%20an%20EU%20Talent%20Pool-impact%20assessment_en.pdf

C. PROPOSAL FOR A REGULATION ON COMBATING LATE PAYMENT IN COMMERCIAL
TRANSACTIONS

Dimensions of Impact of the initiative References to sub-sections of the
Competitiveness (++/+/0/-/--/n.a.) main report or annexes
Cost and price competitiveness | + Sections 6.1.1.2, 6.1.2.2, 6.1.3.2, and
International competitiveness | + Sections 6.1.1.2, 6.1.2.2, 6.1.3.2, and
Capacity to innovate 0 Sections 6.1.1.2, 6.1.2.2, 6.1.3.2, and
SME competitiveness + Annex 15 and Annex 16

Source: Commission staff working document, Impact Assessment Report, accompanying the document Proposal for a Regulation
of the European Parliament and the Council on combating late payments in commercial transactions SWD (2023) 314 final (link)

D. PROPOSAL AMENDING THE COMBINED TRANSPORT DIRECTIVE

Dimensions of Impact of the initiative References to sub-sections of the

Competitiveness (++/+/0/-/--/n.a.) main report or annexes
Cost and price competitiveness | ++ Section 6.1.1 of the SWD, Annex 4
International competitiveness |0 N/A

. . Annex 4 (methodology) and Annex 6
Capacity to innovate + .

(retained measures)

SME competitiveness . Sections 6.1.1 and 6.1.5 of the SWD,

Annex 13

Source: Commission staff working document, Impact Assessment Report, accompanying the document Proposal for a Directive
of the European Parliament and of the Council amending Council Directive 92/106/EEC as regards a support framework for
intermodal transport of goods and Regulation [EU] 2020/1056 of the European Parliament and the Council as regards calculation
of external costs savings and generation of aggregated data SWD (2023] 351 final (link]
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https://single-market-economy.ec.europa.eu/document/download/0c7f0bfb-343c-4bb8-85c0-4a9f726619cf_en?filename=SWD_2023_314_1_EN_impact_assessment_part1_v2.pdf
https://transport.ec.europa.eu/document/download/d1d2408a-1fad-4cf0-b20b-d81861876d53_en?filename=SWD_2023_351_ia.pdf

