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Dear President, 

We would like to raise your attention to an issue that is of significant importance to 
businesses in the EU, especially at a time when attracting investments is crucial to 
increase employment, innovation and growth. We are referring to the termination of the 
so-called intra-EU Bilateral Investment Treaties (BITs) and the need to develop an 
alternative mechanism for the settlement of disputes between investors and States in the 
context of the Single Market. 

Following the Opinion of the Court of Justice of the EU on case C-284/16 Slowakische 
Republik v Achmea BV, which found that the Investor-to-State Dispute Settlement 
included in the Agreement in question is incompatible with EU law, we understand that 
the intra-EU BITs will be terminated. 

However, we believe that the termination should take place in a coordinated and 
harmonised manner. A most serious concern is that, unless an alternative mechanism 
for the settlement of disputes between investors and States within the EU is established 
before intra-EU BITs are terminated, the effective protection that EU investors will 
receive will be inferior to the protection they benefited from in the previous system and 
the broader investment climate in the EU risks to be considerably deteriorated. Moreover, 
there is already legal uncertainty over the large number of currently on-going cases. 

Ensuring a vibrant investment environment and pursuing a solution that does not reduce 
the protection afforded to EU investors is also particularly important as we may end up 
in a situation where foreign investors that maintain Free Trade Agreements with the EU 
and Bilateral Investment Treaties with individual Member States will receive better 
protection than EU investors within the Single Market. 

From the perspective of substantive protection, the provisions that allow the protection 
of investments are scattered in the large pool of primary and secondary EU law. The 
recent European Commission Communication on the protection of EU investments is 
helpful in clarifying the rights of investors. Nevertheless, it does not codify them in one, 
single legal source. It is our view that this is necessary as it would significantly facilitate 
investors and authorities alike to better understand the legal framework for the protection 
of investments in the EU as well as implement it and enforce it more effectively and 
efficiently. 
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