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BUSINESSEUROPE Contribution for the discussion on the 
General Data Protection Regulation proposal  

 
In view of the Justice and Home Affairs Council meeting on 15-16 June 2015 

 
 
 
BUSINESSEUROPE would like to share some key priorities on specific points that will 
be discussed at the Justice and Home Affairs Council meeting on 15-16 June 2015. 
 
 

1. Create a system of sanctions that is proportionate and does not 
negatively impact innovation 

 
As currently discussed, potential sanctions are significantly high, as they may vary from 
250 000 to 100 million euro, or 0,5 to 5% of a company’s worldwide turnover. If 
effective and dissuasive sanctions are certainly needed to prevent possible violations 
of the Regulation, the approach should not be entirely based on punishment.  
 
The system of sanctions in the draft Regulation follows a competition law approach. 
This is not appropriate for data protection, where the type of conduct and the impact of 
violations on the market are not comparable to anticompetitive behaviours. According 
to the draft Regulation, violations such as neglecting the obligation to maintain the 
documentation required or the inability to demonstrate compliance with the Regulation 
could be sanctioned with fines up to 100 million euros or 5% of the annual worldwide 
turnover of a company. 
  
Sanctions must also respect a risk-based approach and be proportionate to the 
damage incurred to the data subject. It is key to ensure that a warning is given before 
the fine is imposed, to clearly take into account the context in which the violation has 
taken place, to differentiate between intentional and negligent behaviours and to 
consider the impact of the violation on the data subject. Appropriate assessment of 
privacy risks, duly documented, should also be one key criterion to mitigate the level of 
fines imposed. 
 
Fines relating to turnover should only be inflicted in exceptional cases, such as 
intentional violation enabling a controller or processor to gain more profits.  
 
Alternative solutions to the sanctions can also be created. This is even more valid in 
the digital economy, where practices and behaviours are difficult to predict and where it 
is important to ensure harmonisation in the approach of different national authorities. In 
particular, it is fundamental to incentivise cooperation between companies and 
regulators, exchange best practices and information, fostering a culture of dialogue and 
compliance.  

http://www.businesseurope.eu/
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An effective system of sanctions in the data protection Regulation must not be 
based on punishment, it must reflect a risk-based approach taking into account 
the context of the violation of the rules and foresee solutions other than 
sanctions to ensure compliance. 

 

2. Avoid creating a specific European system of collective redress for 
violation of data protection rules.  

 
While BUSINESSEUROPE supports effective and easy access to justice for violations 
of EU rules, we strongly oppose the introduction by the draft regulation of a European 
system of collective redress for infringement of the data protection Regulation.  
 
More litigation is not the answer to achieve effective redress. The economic costs 
imposed on society by a judicial system of collective redress and the increase in 
litigation it entails should also be evaluated when striking a balance between the 
interests of the various players. The non-judicial redress tools introduced by the 
Alternative Dispute Resolution (ADR) directive and the Online Dispute resolution 
(ODR) regulation should be taken into account also in the context of data protection.  
 
In addition, public enforcement and private actions pursue different objectives: the 
former being concerned with deterrence and compliance, the latter aiming at 
compensation. Resources and efforts of policy-makers should concentrate on 
improving public enforcement by data protection authorities, and not shifting towards a 
private enforcement system, incoherent with European legal cultures.    
 
The Commission already adopted a Recommendation on collective redress in 2013 
which is still under implementation. The recommendation is non-binding as regards the 
introduction of collective redress schemes. We therefore encourage the Council to 
guarantee consistency, by ensuring that the data protection regulation does not contain 
provisions obliging Members State to introduce a European collective redress scheme 
in their judicial system, and should not alter the implementation of the 
Recommendation.  
 
In addition, the model proposed by the Commission and Parliament in the draft data 
protection Regulation is not consistent with the common principles adopted in the 2013 
Recommendation for new or existing national collective redress schemes. One of its 
main elements, the opt-in principle (necessary expression of the consent of claimants 
to take action), diverges from the proposed approach in the data protection proposal. 
The latter enables “any body, organisation or association which aims to protect data 
subjects’ rights” to obtain judicial remedy on behalf of one or more data subjects. This 
divergence of can be highly problematic not only for companies, but also for citizens. 
Other important elements where the Recommendation and the data protection 
Regulation are in contradiction concern the requirements of the bodies empowered to 
act and the eligibility filter, the "loser pays" principle, the bans of contingency fees and 
punitive damages.  
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BUSINESSEUROPE is concerned that the provisions on collective redress in the data 
protection regulation might lead to a claim culture, driven by business models based on 
buying and exploiting legal claims. This might deter innovation and create additional 
costs for companies, with negative repercussions for consumers themselves. 
 

The 2013 Recommendation sets out a non-binding, horizontal approach to 
collective redress. The data protection Regulation must respect this approach 
and avoid obliging Member States to introduce a sectoral collective redress 
scheme in their judicial systems. 

 

3. Clarify allocation of roles and liabilities between controllers and 
processors  

 
The Regulation identifies and defines the role and responsibilities of “controllers” and 
“processors”. As a principle, the responsibility and the liability towards the data subject, 
as well as the obligation to ensure compliance with the requirements of the Regulation, 
lie with the controller.  As the controller decides for which purposes the processing of 
personal data take place, the controller should be the sole responsible for the 
processing.  
 
Where both controller and processor are involved in processing, the controller must 
have a possibility to recover the damages that are due to the processor. For instance, 
in the framework of a contract between a controller and a processor, the contract 
should foresee the necessary guarantees to allow the controller to possibly recover the 
damages that are due to the processor.  
 
The Regulation must provide for a clear distinction between the liabilities of the 
controller and those of the processor. This ensures legal certainty for companies 
concerning roles and responsibilities, and gives consumers clear indication on which 
entity they need to address in case of violation of the regulation. 
 
In the draft proposal, the Commission proposed a system of joint and several liability 
in case of damage to the citizens as a result of violation of the Regulation. This would 
undermine legal certainty for both businesses and consumers and would make the 
system extremely complex.  
 

A clear distinction should be made between the liabilities of the controller and 
those of the processor. The Regulation must not introduce a system with joint 
and several liability. 

 

4. Adopt a balanced approach to profiling  
 
It is essential to enhance trust in the online environment in order to boost the digital 
economy. Part of consumers’ trust depends on the ability of companies to establish a 
relationship with consumers. Profiling is a tool for building such relationship. Being able 
to tailor the right offers to the right customers can be highly beneficial not only for 
companies, but for customers themselves.   
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Companies must be able to create tailor-made offers which fit the preferences of 
consumers in the possible best way. Furthermore, in some cases, profiling based on 
health data can benefit individuals and society as a whole, for instance when this is 
done to detect correlations for behaviour and diseases at a later age. 
 
Profiling must be acceptable based on an opt-in and an accountable processing of 
data. The Regulation should only address decisions which produce legal effects 
concerning a data subject or significantly affect a data subject and which are based 
solely on automated processing, intended to evaluate certain personal aspects of the 
data subject. 
 

The Regulation must address the harmful or discriminatory use of profiling, not 
the instrument of profiling in itself. 

 
 
To conclude, it is also key to point out that the protection of EU citizens with regards to 
the electronic communications sector is currently under the scope of the ePrivacy 
Directive. Although the DSM Strategy announces that, once the new EU rules on data 
protection will be adopted, the Commission will review the ePrivacy Directive to ensure 
high level of protection for data subjects and a level playing field for all market players, 
we urge legislators to tackle this asymmetry as soon as possible. The inconsistencies 
can be addressed in the context of the data protection Regulation discussions. 
 
Data protection is complex, borderless and evolving constantly and rapidly. The 
opportunities for businesses, consumers and for the whole society and economy are 
considerable. The discussions at the Justice Council on 15-16 June will be extremely 
important, as they will pave the way to the trilogues with the Commission and the 
Parliament. In this critical moment for the negotiations, we strongly urge legislators to 
avoid undermining the growth potential of the EU digital economy with a data protection 
Regulation too burdensome for businesses. 

 


