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Comments on the OECD Public Discussion Draft entitled “Transfer Pricing
Aspects of Cross-Border Commodity Transactions” 16 December 2014 — 6
February 2015

Through its members, BUSINESSEUROPE represents 20 million European small,
medium and large companies. BUSINESSEUROPE’s members are 41 leading
industrial and employers’ federations from 35 European countries, working together
since 1958 to achieve growth and competitiveness in Europe.

BUSINESSEUROPE is pleased to provide comments prepared by the members of its
Tax Policy Group, chaired by Krister Andersson, on the DECD Discussion Draft entitled
‘Transfer Pricing Aspects of Cross-Border Commodity Transactions” 1 December 2014
—6 February 2015 (hereinafter referred to as the Draft).

General Comments

BUSINESSEUROPE supports the OECD’s work to assure that transfer pricing
outcomes are in line with value creation.

BUSINESSEUROPE supports the OECD’s work on transfer pricing aspects of cross-
border commodity transactions as a crucial issue that many MNE face in their day-to
day business. Clarifications and guidelines in this regard are welcomed since they
create a homogenous and consistent framework for all the market players.

We encourage QECD Member States to reach agreement to reduce double taxation on
the topics described and to engage with non-OECD members to obtain further
commitment on a common treatment in order to avoid double taxation.

Since commodity markets are very complex and involve the participation of different
players, we consider that tax administrations’ understanding of this critical role forms a
core part of the transfer pricing discussion on commodities.

Further developments on this topic, mainly consisting of a set of rules within the arm’s
length principle, should be aimed at substituting local approaches to analyze cross
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border transactions affecting commodities (i.e. the so-called sixth method, implemented
with particularities in each jurisdiction where it has been adopted);
BUSINESSEUROPE considers these measures will have a positive impact on
adequate taxation according to value creation, as repeatedly stated by the OECD,
avoiding potential double taxation and base erosion practices.

From a business perspective, especially for industrial markets, it is obvious that a
common regulation of commodity transactions is of a great importance, given its
significant weight in their value chain of many MNEs. A proper valuation of transactions
affecting commodities will result in proper taxation across the different jurisdictions
where the MNEs have presence.

In addition, many MNEs are conceived as integrated businesses, including in their
value chain, for example, the whole production process; relevant implications arise
from this scheme as related party transactions conducted by group companies will not
always be perfectly comparable to those conducted by independent parties. Although
no clear answer has already been provided by either Tax Administrations or
international organizations and the priority of the arm’s length principle is one of the
fundamentals of transfer pricing, flexible approaches should be further analyzed in this
regard.

Nevertheless, it should be noted that commodities can have very different
characteristics and their markets can be significantly different, being their value chain
also clearly different what does not allow applying always general rules or principles.

The use of quoted or publicly available prices, with appropriate adjustments, as a
particular application of the Comparable Uncontrolled Price method, has been used for
many years by industrial MNEs in order to determine the arm’s length price of their
related party commodity transactions.

BUSINESSEUROPE welcomes any initiative that facilitates agreement and
standardization of the sources of information that should be used for the application of
this approach. In this regard, we noted that the use of quoted prices is, in many cases,
the most appropriate starting point for a transfer pricing analysis supplemented with
discounts and/or premiums to allow for comparability adjustments where required.

For many commodities, it is common that prices agreed between independent parties
are made up of a market reference plus or minus a premium or discount due to
different factors such as quality, volumes, availability, etc. In these situations, the
alignment of the related party transaction with the arm’s length principle will rest not
only on the market reference itself, but also on the additional elements. The market
reference component usually represents by far the largest element of the actual price
agreed.

For documentation purposes, we consider that there is a relevant difference between
commodities that are priced through long-term contracts and commodities in which the
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market practice consists of agreeing prices on a transactional basis, considering the
spot market. In the first case, price formulas are applied for all transactions performed
under said agreements and once the pricing formula used is tested, all transactions
conducted following that formula should be considered to be arm’s length. However, in
the second case, no general formulas or policies are applied for a group of transactions
but on a transaction by transactions basis. Therefore, the transaction price will be set
independently for every transaction looking at the market in the moment of time when
the operation is closed. In this last case, industrial companies dealing with commodities
perform several thousands of spot transactions every year, which represent an
excessive administrative burden in order to document each of them for transfer pricing
purposes. Tax Administrations should be ready to accept alternative approaches to
validate the arm’s length nature of all the transactions conducted under this scheme:
for example, agreeing on the principle of using quoted prices supplemented with
comparability adjustments, a sampling or selection of the most relevant transactions.

In connection with the deemed pricing date for commodity transactions, we propose
that terms adopted by related parties is the basis for the agreed pricing date. We
assume that contractual arrangements between the parties involved would be sufficient
to reliably evidence the agreed pricing date. BUSINESSEUROPE requests OECD to
further clarify the point what constitutes reliable evidence. However, only in case, no
reliable evidence can be provided of terms adopted or the date is inconsistent with
other facts of the case, tax authority should seek to gather the relevant facts of the
commodity, the producer, its customers and the characteristics of the market in which
the commodity is sold, in order to establish the pricing date that would be most
appropriate from an arm’s length perspective given market practices. Such deemed
pricing date should be used as a method of last resort (anti abuse measure) given the
starting position for the pricing date should be based on the terms adopted by the
taxpayer.

With regards to the selection of the index or exchange price to be used, there could be
a number of indices for the same commodity observed in third party transactions. This
may include the different grade/quality of a particular index and a customer’s
preference for that grade/quality. For example for the mining industry, Richards Bay
Coal indices are for a lower grade coal that is attractive to a certain market, compared
to Newcastle coal indices which has higher calorific values and lower ash and sulphur
content which typically achieves a premium. For the gas business, Liquefied Natural
Gas (LNG) sold in Asia can be based on a number of different pricing basis. Third party
transactions can be based on the Brent crude marker, the Japan Korea Marker (JMM)
set for physical LNG sales into Japan and South Korea, Henry Hub based pricing that
relates to US pipeline gas prices or even the Japan Crude Cocktail (JCC) marker
depending on amongst others the level of appetite for exposure to different regional or
commodity price risk.

In conclusion, any method like those described in the draft (quoted price, date of
shipment) should not be presented as a presumption that the taxpayer should rebut.
Otherwise the burden of proof would shift on the taxpayers whereas those
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presumptions would reflect different principles to those used in the pricing of
transactions between unrelated parties. Tax administration should start its analysis with
the factual elements of the taxpayer (i.e. contracts, uses, etc.).

Consequently, we urge the OECD to carefully consider these aspects in the process
ahead.

BUSINESSEUROPE would be willing to engage in a constructive dialogue with the
OECD on Cross-Border Commodity Transactions.

On behalf of the BUSINESSEUROPE Tax Policy Group

Yours sincerely,

James Watson
Director
Economics Department
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