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Through its members, BUSINESSEUROPE represents 20 million European small,
medium and large companies. BUSINESSEUROPE’s members are 41 leading
industrial and employers’ federations from 35 European countries, working together
since 1958 to achieve growth and competitiveness in Europe.

BUSINESSEUROPE is pleased to provide comments prepared by the members of its
Tax Policy Group, chaired by Krister Andersson, on the OECD Discussion Draft entitled
“BEPS Action 11: Improving the Analysis of BEPS” 16 April 2015 — 8 May 2015
(hereinafter referred to as the Draft).

General comments

BUSINESSEUROPE welcomes the opportunity to give comments on this very
important subject. Unfortunately, different numbers on the size of BEPS, unfounded in
proper estimates, have been floating around in media for quite some years. Even a
highly reputable institution like the European Commission has on its website unfounded
estimates of a loss at up to 1 trillion euros a year. It is therefore exceptionally refreshing
and important to read the Draft, stating the methodological difficulties in assessing the
size of BEPS. Obviously, policy responses should be proportionate to the issues at
hand and it is therefore necessary to analyse the real dimension of BEPS.

BUSINESSEUROPE finds the Draft comprehensive and well balanced. The difficulties
of assessing BEPS should not be underestimated. It is truly difficult to distinguish real
economic effects from tax effects and from BEPS-related behaviour.
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BUSINESSEUROPE agrees that one of the key challenges with available data sources
is that it is difficult to disentangle real economic effects from the effects of BEPS
related behaviours. Estimating the effects of BEPS requires a need to establish a
counterfactual; i.e. what the outcome would have been without BEPS. There is a need
to exclude the effects of real economic activities across countries independent of taxes
as well as the effects of real economic activity across countries by differences in non
BEPS-affected tax rates (a change in the effective tax rate in the country/countries,
introduction of investment incentives etc.). In paragraph 102 of the Draft it is stated that
“If economic functions, assets and risks are effectively relocated to another country to
take advantage of a low rate or tax credit, this does not constitute BEPS.” This means
that there is a need to distinguish corporate business decisions taken due to the tax
system from BEPS-activities.

The Draft states, in paragraph 68, that “Indicators should distinguish between BEPS
and real economic effects of current-law corporate income tax features. Indicators
should focus on tax shifting due to BEPS, not real economic responses to tax rate
differences that reflect the impact of current-law provisions adopted by legislators,
including incentives to expand business operations in their countiy. Legislated or
discretionaty tax incentives can have an important impact on reported corporate
income tax payments that reflect the location of real economic activity. The challenge in
developing indicators is distinguishing between the economic effects and BEPS.”

The Draft also states, in paragraph 74, that “The data used to measure most of the
indicators discussed in this paper unavoidably mix the influence of real economic
activities, corporate income tax policies adopted to encourage business development,
and BEPS.”

BUSINESSEUROPE agrees with the Draft regarding the difficulties to assess where
profits arise in the complex value chains increasingly applied throughout the business
community and the influence that real economic factors and national tax policies have
on economic activities.

BUSINESSEUROPE concludes that the Draft provides much needed clarity on the
definition of BEPS and therefore gives guidance on which situations should and should
not be targeted. The focus of BEPS should be on artificial arrangements to exploit the
differences in countries tax rates and/or tax policy instruments. This also means that
the use of such instruments in and of itself can’t and shouldn’t be classified as BEPS,
nor should BEPS countermeasures be applicable to these situations.

BUSINESSEUROPE would urge governments to reassess whether each Action Point
individually and all Action Points collectively are adequately targeted and do not have
unintended spill-over effects regarding genuine economic activities.

The Draft provides a high-level overview of the available economic analyses of the
scale and impact of BEPS. Two approaches to estimate the scale of BEPS are
proposed: the aggregate tax rate differential approach and the BEPS channels
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approach. The latter approach would assess BEPS from each channel (action point)
while the former would try to estimate a hypothetical situation without any BEPS.

The BEPS channel approach appears to insufficiently recognize the fact that this
approach would be based on so many variables that it would be very difficult to reach a
well-founded conclusion. This is exacerbated by the fact that currently there is no
reliable data available on firm level.

BUSINESSEUROPE agrees with the assessment in the Draft that neither method has
a definite clear advantage. However, it does not mean that multiple approaches
necessarily should be used. It is important to keep in mind the data requirements and
the costs associated with it for businesses when having to submit more and more
information. BUSINESSEUROPE would like to stress the need to keep administrative
costs to a minimum and that it is necessary to respect taxpayer confidentiality
regarding business sensitive information.

Both approaches would call for a need to separate real economic factors and tax policy
measures from BEPS. This task seems almost impossible. Difficulties may be reduced
somewhat given that BEPS is likely to be limited to a small fraction of MNEs and may
be concentrated to only some countries. Nevertheless, it is important to isolate the
effect of real economic activity variables and the effect of changes in the effective tax
rates in countries from BEPS-related activities. As stated in the Draft, extrapolation
from a few observations and a non-random sample should be avoided.

BUSINESSEUROPE is not aware of other data sources readily available to distinguish
BEPS-related activities from other sources impacting business decisions. It would have
been valuable if Member States in the EU in particular, could have reported their best
practices for assessing BEPS and if the OECD and the European Commission could
assess and compile such information.

BUSINESSEUROPE believes that purely national tax policies affecting real economic
activity through changes in non-BEPS-affected tax rates may very well influence
BEPS-related activities. One such area is arbitrary rules for consolidation and loss-
offsets, violating the principle of net taxation of profits. Since the corporate tax is levied
at discrete intervals (often yearly assessments) rather than continuously (day by day or
second by second), the tax due on a given profit stream may be affected. The arbitrary
assessment time intervals often result in violations of the principle of net taxation and
the effect of the assessment period is not always properly recognized. The efforts of
companies to ensure effective taxation of the net profit stream over time has even been
the focus of studies at the OECD implying that it would be inappropriate corporate
behaviour (see e.g. the OECD booklet “Corporate Loss Utilisation through Aggressive
Tax Planning”). Even though the corporate actions are not artificial in nature they
obviously may be viewed by tax authorities as artificial and part of aggressive tax
planning and probably considered as BEPS. The Draft does not appear to address this
issue or to assess the impact of any such changes in national tax policies.
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BUSINESSEUROPE is of the view that indicators developed in the Draft suffer from so
many deficiencies that the presented information is not sufficient to analyse BEPS.
Many of the indicators are too difficult to assess since the countries included vary from
one indicator to another and over time. It could be desirable to try to have the same
countries included in various analysis.

BUSINESSEUROPE agrees with the comments presented by BIAC on each of the
Indicators and would like to underline the concerns expressed by BIAC and ICC
regarding indicators 1 and 6. It should be clear that none of the indicators in and of
themselves give conclusive evidence, but they can be useful to provide for a
rudimentary risk assessment that could result in closer examination or to provide an
opportunity to MNEs to give a satisfactory explanation that there is no BEPS concern.

The development of indicators should not lead to additional reporting requirements for
MNEs, and the design of the indicators should be reliant as much as possible on
currently available information and/or additional information that will be available to tax
authorities through other Action Points. The information doesn’t need to be (all)
available publicly, it is sufficient that tax authorities can conduct the risk assessment.
Confidentiality of proprietary information should be safeguarded.

In addition, insofar the indicators should lead to closer examination and/or additional
information requests, the tax authorities should address these to the global
headquarters rather than engaging the MNE at a local level.

BUSINESSEUROPE strongly advises against extrapolating. It is important to present
credible assessment of BEPS and measures conducive to assessing the effects of
policy actions taken. The risk of increased international double taxation must be
handled in a decisive and appropriate manner. All increases in administrative costs will
lead to decreases in investment and employment levels so it is necessary to minimize
such increases for this Action point, as well. Since several of the measures may result
in policy changes in excess of what is called for to address BEPS, any developed
methodology to measure BEPS should also be able to assess the likely real
reallocation of resources, investment and job opportunities between countries that
follow due to enacted legislative changes due to the Action points in BEPS. If a
business is assessed higher income in a country due to tax rule changes, there will be
an incentive to relocate production and costs to that country as well. Such a
development may have serious tax revenue consequences for individual countries, in
particular in a number of smaller European countries with extensive outbound
investment activities in the past.

BUSINESSEUROPE would be willing to engage in a constructive dialogue with the
OECD and the European Commission on improving the analysis of BEPS.

On behalf of the BUSINESSEUROPE Tax Policy Group
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Yours sincerely,

James Watson
Director Economics Department
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