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Through its members, BUSINESSEUROPE represents 20 million European
small, medium and large companies. BUSINESSEUROPE’s members are 41
leading industrial and employers’ federations from 35 European countries,
working together since 1958 to achieve growth and competitiveness in Europe.

BUSINESSEUROPE is pleased to provide comments prepared by the members
of its Tax Policy Group, chaired by Krister Andersson, on the OECD Discussion
Draft on BEPS Action Point 12: Mandatory Disclosure Rules (hereinafter
referred to as the Draft).

General comments
BUSINESSEUROPE believes that access to comprehensive and relevant
information on potentially aggressive and abusive tax planning strategies can
be very effective for tax authorities in enforcing national and international tax
rules. Also, BUSINESSEUROPE recognises that mandatory disclosure rules
can have a deterrent effect on the use of tax avoidance schemes.

However, the scope of the mandatory disclosure that the Draft proposes
appears to be so wide that it is doubtful it could achieve these goals. The
proposals in the Draft would capture so many transactions and generate so
much data that it would be unlikely that tax authorities could meaningfully
process it. The vast majority of this information would most likely not reflect
situations of tax avoidance, but perfectly normal and justifiable instances of non-
aggressive tax planning.
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In fact, the Draft seems to assume that tax avoidance is the rule rather than the
exception. This assumption is not supported by any quantitative analysis and is
in the opinion of BUSINESSEUROPE an unfair representation of reality.

Effectiveness of mandatory disclosure rules
Furthermore, casting such a wide net in combination with high penalties on non
disclosure could very well trigger a conservative response from business in the
sense that disclosure would go far beyond the set hallmarks. This would also
make it very difficult for tax authorities to properly and effectively sift through all
the information.

It is therefore in the interest of both business and governments to be very
precise in formulating the hallmarks and that the OECD shows some restraint
by recommending that governments limit the initial hallmarks to those schemes
that are most egregious, and lack substance and an underlying commercial
purpose. The OECD should refrain from attempting to design a catch-all
measure from the outset. This is necessary to provide a solid and sustainable
basis for mandatory disclosure rules that are effective in reducing the number of
aggressive tax planning schemes which, of course, can still be further
developed and honed in the future.

In addition, it is questionable to what extent countries will be able to react more
quickly to undesirable tax schemes if they receive information sooner. This
would only be the case insofar as barring the tax scheme does not require any
change of legislation. Otherwise it would require countries to very quickly
change a country’s laws at the first indication of an undesirable tax scheme
(even before the courts have had a chance to rule on such a scheme) which
would result in either legal uncertainty due to constant, symptom-driven
changes in legislation at random times throughout the year. The danger is that
there are unintended consequences which inadvertedly target transactions with
a clear commercial purpose and substance, harming investment.

Such instability of legislation would be very detrimental to the investment
climate. The end result would be much more likely that a fair amount of time
would still need to pass until effective legislative action could be taken.

Coordinate mandatory disclosure rules with cooperative compliance
Secondly, BUSINESSEUROPE is of the opinion that — for improving the
effectiveness of mandatory disclosure — the approach of the OECD should also
include elements of positive reinforcement rather than just recommending
implementing additional reporting requirements and subsequent penalties for
non-compliance. This would also be consistent with the remarks in the Action
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Plan and this Draft that the work will be coordinated with the work on
cooperative compliance.

It stands to reason that companies that are engaged with their national tax
authorities in cooperative compliance are exempted from these mandatory
disclosure rules, since under cooperative compliance companies and tax
authorities already mutually agreed to share this type of information. Moreover,
such an exemption would encourage both more countries to develop successful
cooperative compliance arrangements and more companies to enter into
cooperative compliance arrangements with their national tax authorities and
thus realising the OECD objective to further develop cooperative compliance1
and improving compliance and greatly enhancing the possibility of meaningful
exchange of information between tax authorities.

Adding this positive element to the recommendations would not only improve
the effectiveness, it would also go a long way towards reducing the amount of
unnecessary data that would be shared and greatly contribute to the
acceptance of these measures by business that are in the majority tax
compliant and thus, for whom these requirements would only mean an added
administrative burden.

BEPS needs a holistic approach
BUSINESSEUROPE calls upon the OECD to also in this context make it explicit
that the BEPS project means to come up with holistic recommendations to
strengthen the international tax rules. Therefore, the recommendations of the
other Action Points have to be factored into the ultimate formulation of the
hallmarks. This means that aggressive tax planning schemes that have been
effectively made impossible by other BEPS actions do not need to be included
in mandatory disclosure rules and recommendations on issues that are covered
sufficiently under for instance Action Point 5 on the disclosure of tax rulings, or
Action 13 under the Transfer Pricing Documentation and/or Country-by-Country
Reporting should not need to be reported again under this Draft. This would put
an undue onus on business.

International exchange of information
Lastly, Section IV deals with international tax schemes and the question how to
make mandatory disclosure more effective in an international context.
BUSINESSEUROPE notes that the OECD fails to elaborate on the question of

1 See the 2013 OECD report on Co-operative Compliance: A Framework. From Enhanced
Relationship to Co-operative Compliance
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how the disclosed information is shared amongst tax authorities through
automatic exchange of information. BUSINESSEUROPE would like to point out
that proprietary information that would be exchanged should be subject to
strong safeguards of protection and that therefore the access to this information
should, at least, be limited to those countries that have a direct interest in the
international tax scheme and have, in fact, implemented the OECD
recommendations.

Hallmarks
BUSINESSEUROPE strongly objects to using hypothetical generic hallmarks.
To uphold legal certainty taxpayers should be judged on their actions, not on
what they might have done or what the expectation is that others would have
done. This type of second guessing leads to too much uncertainty for taxpayers.

BUSINESSEUROPE expects that the generic hallmarks regarding
confidentiality and premium fee are primarily aimed at deterring promoters from
using these aspects in their arrangements. We feel — if that is indeed the goal —

that it would be much more efficient and effective if national governments were
to engage the promotors directly on these points to try and reach an agreement
on where these aspects could be warranted and where they are not.

BUSINESSEUROPE believes that specific and objective hallmarks are a way to
keep the disclosure regime both up to date and to keep the number of
transactions that require mandatory disclosure targeted on these that are most
likely to result in aggressive tax planning. There should, however, be a
mechanism in place to ensure that the list of specific hallmarks would not grow
endlessly resulting in the situation that all transactions fall within their scope.

Penalties
BUSINESSEUROPE feels that penalties for non-compliance should be relative
to the offence. This means that it can be justified that the penalty for failure to
disclose a scheme is increased by repeated non-compliance, but should not be
proportionate to the tax savings or promotor’s fee.

BUSINESSEUROPE would be willing to engage in a constructive dialogue with
the OECD on Mandatory Disclosure Rules.

On behalf of the BUSINESSEUROPE Tax Policy Group
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Yours sincerely,

James Watson
Director Economics Department
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