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TTIP- Transatlantic Trade and Investment Partnership is a unique opportunity for the 
EU and US to give the world a strong signal that growth and wealth can be achieved 
through free trade and investment. Furthermore, TTIP should reinforce the long 
standing political and strategic ties between the EU and the US.  

Tariffs are only one of the existing barriers that hinder transatlantic trade and 
investment from reaching its full potential as they are often replaced by more complex 
barriers resulting from divergent regulations, different standards, complex custom 
procedures, investment limitations, local content requirements, etc. Regulatory 
obstacles, including in services or procurement, are particularly important for SMEs 
and they should be suitably addressed in TTIP to generate real market gains for our 
companies. This will lead to more prosperity by bringing new opportunities for small, 
medium and large companies through a better access to each other's markets (e.g. 
procurement), regulatory cooperation and trade facilitation.  

This is why an ambitious and comprehensive agreement has to go beyond the 
elimination of tariffs in order to overcome these existing barriers and prevent new ones 
from being created. The agreement should ultimately aim to establish a more 
integrated and balanced transatlantic market including a chapter or specific provisions 
on Energy that address existing export restrictions in the US. 

This will not only reduce the costs of doing business and further enhance trade and 
investment on both sides of the Atlantic but it will also potentially lead to the 
establishment of world class rules and standards in a number of areas including 
product safety, environment, social, investment, public procurement, IPR, etc.  

In BUSINESSEUROPE we believe TTIP should remain a far reaching agreement, one 
that can set high level standards on a global scale, including on Investment Protection 
and ISDS- Investment to State Dispute Settlement Mechanism. We are confident the 
EU and the US will be able to design an ISDS that is well balanced, responding to 
legitimate concerns expressed by civil society, at the same time providing businesses a 
well-defined investment framework able to respond to 21rst century challenges.  

TTIP can only deliver if we maintain a comprehensive scope and that is why in 
BUSINESSEUROPE we are strongly against any approach that shies away from 
discussing the most controversial issues. Concerns must be acknowledged and 
addressed but we are also convinced that the EU and the US will be able to define 
appropriate provisions within the agreement that recognize the sensitivity of certain 
issues or sectors.  

Comments to the Draft Resolution on TTIP negotiations 

http://www.businesseurope.eu/
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The present document presents BUSINESSEUROPE’S comments to the Draft 
Report containing the European Parliament’s recommendations to the 
Commission on the negotiations for the Transatlantic Trade and Investment 
Partnership (TTIP), prepared by the Rapporteur Bernd Lange and dated 5 
February 2015.  
 
For the sake of clarity we opted for reproducing the paragraphs of the Report our 
comments refer to. 
 

F whereas the wellbeing of ordinary citizens, workers and consumers has to be the 

benchmark for a trade agreement; whereas TTIP should be a model for a good 

trade agreement responding to these requirements; 

 The principal objective of a trade agreement is to enhance trade and 
investment by laying down provisions that will improve the business 
environment for companies. Therefore, we believe that improving the 
overall business environment should be mentioned as one of the 
main benchmarks for a trade agreement.   

G. whereas the secret character of negotiations as they have been conducted in the 

past has led to deficiencies in terms of democratic control of the negotiation 

process; 

 This wording is not reflecting the EU legal framework that rules trade 
policy and trade negotiations. Negotiations are being conducted in 
full respect of provisions laid down by Articles 207 and 218 of the 
Treaty on the Functioning of the European Union.  In our view, 
paragraph J. below addresses the same issues in a more 
comprehensive and clearer manner.  

J. whereas many critical voices in the public debate have shown the need for the 

TTIP negotiations to be conducted in a more transparent and inclusive manner, 

taking into account the concerns voiced by European citizens; whereas Parliament 

fully supports both the decision of the Council to declassify the negotiating 

directives and the Commission’s transparency initiative; 

 

(b) regarding market access: 

(iv) to increase market access for services according to the ‘positive list 

approach’ whereby services that are to be opened up to foreign companies 

are explicitly mentioned and new services are excluded while ensuring that 

possible standstill and ratchet clauses only apply to non-discrimination 

provisions and allow for enough flexibility to bring services back into public 

control; 
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For the sake of transparency, a “negative list approach” would be 
preferable, as it shows immediately what is excluded from 
liberalisation.  Moreover the positive list doesn’t guarantee a 
sufficient level of ambition insofar as it prevents further liberalisation 
than what is provided for in the Agreement. We should aim for an 
ambitious liberalisation that takes into account the sensitive nature 
of certain specific sectors at the same time ensuring at least the 
highest level of liberalisation captured in existing FTAs. We could 
also opt for the hybrid approach followed in TISA negotiations (the 
Trade in Services Agreement currently being negotiated by 23 
members of the World Trade Organisation): market access 
commitments using a positive list (list of sectors and sub-sectors 
open, with list of remaining barriers) and using negative list for 
national treatment (given by default, with negotiated exceptions). The 
US is also part of TISA negotiations and therefore it does not make 
sense to be less ambitious in TTIP than in TISA.  
Standstill and ratchet clauses should not be limited to non-
discrimination as this would lead to legal uncertainty concerning 
market access.  

(vi) to ensure an adequate carve-out of sensitive services such as public services 

and public utilities (including water, health, social security systems and 

education) allowing national and local authorities enough room for 

manoeuvre to legislate in the public interest; a joint declaration reflecting 

negotiators’ clear commitment to exclude these sectors from the 

negotiations would be very helpful in this regard; 

International rules already provide for the exclusion of services 
supplied in the exercise of governmental authority (Article I.3 of 
GATS) or for the possibility for members to exclude certain services 
based on their sensitive nature. Instead of asking for carve out, there 
should be a reference to the need to comply with international rules 
(Articles XIV and XIVbis GATS). Likewise, instead of mentioning 
carve out for public utilities, there should be a reference to the EU’s 
international commitments and the relevant provisions of the TFEU. 
A joint declaration by negotiators could clarify possible 
commitments in the area of public services and public utilities. 

(viii) to ensure that the EU’s acquis on data privacy is not compromised through 

the liberalisation of data flows, in particular in the area of e-commerce and 

financial services; to ensure that no commitments on data flows are taken up 

before European data protection legislation is in place; 

 Cross-border data flows are absolutely necessary for businesses of 
all sizes and active in every sector. Therefore, a more neutral 
wording where data flows liberalisation is not referred to in negative 
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terms would be more appropriate. It is important that TTIP includes 
binding provisions that create adequate and properly enforced 
mechanisms for the protection and transfer of data, specifying that 
data transfers should comply with data protection rules in force in 
the country of residence of the data subjects, in order to build trust 
in the online world and enable our societies to benefit from the vast 
potential of the digital economy. Limiting the possibility of data 
flowing across borders without objective reasons would be 
detrimental to the global economy.  

Furthermore, we assume there will always be pieces of EU legislation 
under work during the negotiations and this should not be a reason 
to stall negotiations in a given policy area. Likewise, the negotiations 
should not be used as an argument to rush the adoption of data 
protection legislation in the EU. 

 (xiv) to ensure that the negotiations on rules of origin aim at reconciling the EU 

and US approaches; given the conclusion of the negotiations for the 

Comprehensive Economic and Trade Agreement (CETA) between EU and 

Canada and the potential upgrade of the EU-Mexico free trade agreement, 

the possibility and scope of cumulation will need to be considered; 

 We should aim at reconciling the EU and US approaches in a manner 
that not only facilitates trade but also takes into account the rules of 
origin in the EU and the interests of the EU industry.  Cumulation is 
indeed a possibility that should be considered after assessing the 
possible economic impact and provided that the same rules of origin 
apply in the countries concerned.    

(c) regarding NTBs: 

(i) to ensure that the regulatory cooperation chapter promotes an effective, pro-

competitive economic environment through the facilitation of trade and 

investment while developing and securing high levels of protection of health 

and safety, consumer, labour and environmental legislation and of the 

cultural diversity that exists within the EU; negotiators on both sides need to 

identify and to be very clear about which regulatory measures and standards 

are fundamental and cannot be compromised, which ones can be the subject 

of a common approach, which are the areas where mutual recognition based 

on a common high standard and a strong system of market surveillance is 

desirable and which are those where simply an improved exchange of 

information is possible, based on the experience of one and a half years of 

ongoing talks; 

 Regulatory measures and standards are not fundamental per se, but 
because they reflect policy choices. Differences in regulatory 



 

Title document  5 

measures and standards may therefore not be subject of a common 
approach, in so far as they reflect policy choices that are 
fundamentally different in the EU and in the US.   

 Regulatory cooperation efforts did not start with the current 
negotiations. They find their basis in a dialogue that has been 
pursued by the EU and the US for many years in a variety of 
dedicated forums, such as the Transatlantic Economic Council and 
the High Level Regulatory Cooperation Forum. It is exactly because 
these efforts did not bring sufficient results, that we should exploit 
the opportunity offered by TTIP to address the untapped potential of 
regulatory cooperation.  

(ii) to base negotiations on SPS and TBT measures on the key principles of the 

multilateral SPS and TBT agreements; to aim in the first place at increasing 

transparency and openness, strengthening dialogue between regulators and 

strengthening cooperation in international standards-setting bodies; to 

recognise, in negotiations on SPS and TBT measures, the right of both 

parties to manage risk in accordance with the level either deems appropriate 

in order to protect human, animal or plant life or health; to respect and 

uphold the sensitivities and fundamental values of either side, such as the 

EU’s precautionary principle; 

 With regard to SPS measures, provisions should be consistent with 
the key principles of the WTO Agreement on the Application of 
Sanitary and Phytosanitary Measures (SPS Agreement). It is 
important to include a reference to the requirement that any SPS 
measure has to be based on scientific principles, as it is provided for 
in Art. 2.2 of the SPS Agreement. 

 In what concerns TBT measures, negotiations should be consistent 
with the key principles of the WTO Agreement on Technical Barriers 
to Trade (TBT Agreement). In particular, Art. 2.2 of the TBT 
Agreement reads “technical regulations shall not be more trade-
restrictive than necessary to fulfil a legitimate objective, taking 
account of the risks non-fulfilment would create […]”. 

 It is positive to underline the importance of the precautionary 
principle as a legal principle. Indeed this is a legal principle that the 
EU (and some other countries around the world) use to regulate 
potential risks for which evidence does not yet exist. However, the 
precautionary principle cannot be elevated to the level of a 
fundamental value like are the commitments to democracy and 
human rights.  

(d) regarding the rules: 
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(i) to combine negotiations on market access and regulatory cooperation with 

the establishment of ambitious rules and disciplines, inter alia on sustainable 

development, energy, SMEs, investment and intellectual property;  

Negotiations should also ensure the inclusion of provisions on 
competition policy, including on antitrust, mergers and state aid. 
Furthermore, negotiations should address state monopolies, state 
owned enterprises and enterprises entrusted with special or 
exclusive rights. 

(ii) to ensure that the sustainable development chapter aims at the full and 

effective ratification, implementation and enforcement of the eight 

fundamental conventions of the International Labour Organisation (ILO) 

and their content, the ILO’s Decent Work Agenda and the core international 

environmental agreements; provisions should be aimed at improving levels 

of protection of labour and environmental standards; an ambitious trade and 

sustainable development chapter should also include rules on corporate 

social responsibility based on the Guidelines for Multinational Enterprises 

of the Organisation for Economic Cooperation and Development (OECD) 

and a clearly structured civil society involvement; 

 Negotiations should aim at including comprehensive provisions that 
are consistent with the eight fundamental conventions of the 
International Labour Organisation (ILO), the 1998 ILO Declaration on 
Fundamental Principles and Rights at Work and related governance 
mechanisms, the ILO’s Decent Work Agenda. Calling for the 
ratification of the core ILO conventions could compromise the 
chances of reaching an agreement with the US while an alternative 
but equally effective wording would allow achieving a meaningful 
result in this area.  

 With regards to corporate social responsibility, there are no rules 
agreed upon at the international level, but guidance can be found in 
the Guidelines for Multinational Enterprises of the Organisation for 
Economic Cooperation and Development (OECD) and other relevant 
international instruments that can serve as a point of reference. 

(iii) to ensure that labour and environmental standards are not limited to the 

trade and sustainable development chapter but are equally included in other 

areas of the agreement, such as investment, trade in services, regulatory 

cooperation and public procurement; 

 TTIP is a trade agreement. The inclusion of labour and environmental 
standards in other areas of the agreement would open the door to the 
inclusion of further issues that do not pertain to trade and that would 
change the nature of the Agreement. Therefore, we would 
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recommend adhering to the European Union’s traditional approach 
of including labour and environmental standards in the sustainable 
development chapter. 

(iv) to ensure that labour and environmental standards are made enforceable, by 

building on the good experience of the EU-Korea free trade agreement and 

good and effective practices in the US’s free trade agreements and national 

legislation; 

 We should build on the good experience of existing EU and US FTAs. 
However, we should bear in mind that the EU and the US have 
different approaches to sustainable development chapters: the EU 
provisions are broader in scope than the US ones, which are 
however more enforceable (fines are also foreseen). We believe that 
the European Union should reflect on the right balance between 
scope and enforceability.  

(v) to ensure that employees of transatlantic companies have access to 

information and consultation in line with the European works council 

directive; 

 Negotiations could encourage the US to introduce similar regulations 
as the EU European Works Council Directive. European Works 
Councils are bodies representing the European employees of a 
company (scope limited to companies with more than 1000 
employees in at least two EU countries). Through them, workers are 
informed and consulted by management on the progress of the 
business and any significant decision at European level that could 
affect their employment or working conditions. This is regulated by 
Directive 2009/38/EC.  

 The objective of TTIP is to enhance trade and investment between 
the EU and the US and not to impose the EU or the US approach in 
areas where there are substantially different policies or ways of 
addressing the issues. So it is likely the US will oppose such a 
requirement.  

 In order to avoid this issue being an obstacle in further negotiations, 
it would be preferable to underline the importance of promoting 
employee engagement and involvement in decision-making of 
companies, respecting the diversified industrial relations practices 
that prevail on both sides of the Atlantic. 

(xii) to ensure that TTIP contains a comprehensive chapter on investment 

including provisions on both market access and investment protection; the 

investment chapter should aim at ensuring non-discriminatory treatment for 
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the establishment of European and US companies in each other’s territory, 

while taking account of the sensitive nature of some specific sectors; 

(xiii) to ensure that investment protection provisions are limited to post-

establishment provisions and focus on non-discrimination and fair and 

equitable treatment; standards of protection and definitions of investor and 

investment should be drawn up in a precise manner; free transfer of capital 

should be in line with the EU treaty provisions and should include a 

prudential carve-out in the case of financial crises; 

(xiv) to ensure that foreign investors are treated in a non-discriminatory fashion 

and have a fair opportunity to seek and achieve redress of grievances, which 

can be achieved without the inclusion of an ISDS mechanism; such a 

mechanism is not necessary in TTIP given the EU’s and the US’ developed 

legal systems; a state-to-state dispute settlement system and the use of 

national courts are the most appropriate tools to address investment 

disputes; 

A very significant part of the Investment negotiations relate to market 
access issues and the EU negotiating mandate includes Investment under 
this chapter. Therefore we believe we should follow this approach and not 
include investment in the rules chapter. With regard to investment 
protection, we would like to recall that the negotiating mandate 
unanimously adopted by the member states, unless revised, calls for the 
inclusion of investment protection provisions. Taking this and the results 
of the public consultation on ISDS into account, the Commission has 
already announced its intention to engage with the Council and the 
European Parliament before adopting any policy recommendations in this 
area. In our view TTIP is a unique opportunity to reform ISDS which is a 
necessary mechanism that cannot be adequately replaced by domestic 
courts or state-to-state dispute settlement.  Firstly, in spite of the EU’s 
and US’ developed legal systems, it is not guaranteed the US domestic 
courts will be able to interpret and enforce international treaties. 
Secondly, ISDS does not have the power to change legislation or 
measures adopted by a State. On the contrary, nothing prevents domestic 
courts to revoke the legislation that prompted a case. The same applies to 
state-to-state dispute settlement namely when international organisations 
are involved (e.g. WTO).  This being said the right of states to regulate 
should be reaffirmed and more clarity can be offered with regards to the 
ability of public authorities to legislate or regulate in the public interest. 
Moreover, conflicts of interests, transparency and the possibility of an 
appeal mechanism are issues that can be addressed to improve the 
coherence and legitimacy of ISDS. 

(xvi) to ensure that the IPR chapter and does not include provisions on criminal 

sanctions as a tool for enforcement, as having been previously rejected by 
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Parliament;  

We believe it is important to introduce a reference to the need for the 
negotiations on IPR to promote collaboration between the EU and US to 
foster IPR protection and enforcement in third countries.  In parallel the 
EU and the US should remain committed and engaged in global 
multilateral patent harmonisation discussions through existing 
international bodies.   


