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COMMISSION PRELIMINARY DRAFT REGULATION (EC) NO …/98
OF ….1998

ON THE HEARING OF PARTIES IN CERTAIN PROCEEDINGS

UNDER ARTICLES 85 AND 86 OF THE EC TREATY

UNICE COMMENTS

UNICE has noted the Commission preliminary draft Regulation on the hearing of parties in certain
proceedings under Articles 85 and 86 of the Treaty, which aims to simplify the existing legislation
governing the procedures under which competition cases are examined.

UNICE welcomes this opportunity to comment on the draft Regulation and notes that the preliminary
draft, which is intended to replace several Commission Regulations, also codifies a number of principles
established in EC case law (e.g. Articles 6 and 8).

While it welcomes the proposed simplification, UNICE would nevertheless like to present the following
comments on a number of provisions in the proposed Regulation.

1. Recital (4) refers to Decision 94/810/ECSC, EC on the terms of reference of Hearing Officers in
competition procedures before the Commission.  It is therefore assumed that this Commission
Decision is intended to remain in force.

UNICE would note that, if this were to be the case, there would then be a discrepancy regarding
the rights of the defence.  On the one hand, recital (5) of the draft Regulation adequately states
that these rights must be fully safeguarded while, on the other, article 2.2 of the 1994 Decision
requires the Hearing Officer to see to it that the rights of the defence are respected “while
taking account of the need for effective application of the competition rules in accordance
with the regulations in force and the principles laid down by the Court of First Instance
and the Court of Justice”.

This last sentence in article 2.2 of the 1994 Decision constitutes an unacceptable restriction
because it gives the Hearing Officer a margin of discretion incompatible with the nature of the
rights of the defence, which are fundamental principles of Community Law.



-  2  -

F UNICE therefore suggests that the current review of the Commission’s
procedures, and in particular adoption of the proposed Regulation, is an excellent
opportunity for rejecting the restriction enshrined in this last sentence of article 2.2
in the 1994 Commission Decision.

2. UNICE also has the following comments regarding the various provisions in article 3 of the draft
Regulation:

¦ Article 3.2 gives the Commission the option, where this appears appropriate, to inform the
parties of objections raised against them by giving notice in the Official Journal of the
European Communities.

In UNICE’s view, whatever the circumstances of the case, there must always be direct
notification to the parties.  This is a basic requirement if the most elementary rights of the
defence are to be respected, and would be more in line with the distinctions the Commission
draws between the various categories of interested party in recitals (5) et seq.

F This provision is seen as unacceptable and must be deleted.

¦ Article 3.4, combined with Article 13, stipulates that the parties will be given a period of (at
least) two weeks to inform the Commission in writing of their views regarding the objections
raised against them.

UNICE believes that this term might be too short, especially in view of companies’
experience that the Commission does not always send its communications to the right
organisation within a group of companies.

F UNICE therefore suggests that the proposed term should be extended to four
(possibly three) weeks.

¦ Article 3.5 gives the parties the possibility to indicate, within a certain timeframe, whether
their objections contain confidential information.  If no reaction is received by that date, the
Commission “may assume that the objections do not contain such information”.

UNICE strongly opposes this principle, if only because there is always the risk of an incident
with the mail, and irreparable damage may occur in the case of a late delivery.

F UNICE insists that this provision must be deleted.

3. Article 11.2 of the draft Regulation provides that:  “Persons heard by the Commission may be
assisted by their legal advisers or other qualified persons admitted by the Hearing Officer”.

Article 9.2 of Regulation 99/63 is more liberal and UNICE submits that its contents should prevail,
or the parties will be at the mercy of the Hearing Officer’s discretionary power to decide whom
he deems “qualified”.

F UNICE therefore suggests that the more liberal wording of Regulation 99/63 should
be retained.

*   *   *
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Because they deal with the fundamental rights of defence, UNICE attaches particular importance to
the remarks raised in this paper, and it urges the Commission to amend its draft Regulation accordingly.

_________


